
























































































































































































































































































































































































































































nponuce, Koju Tpeba fga 3ameHe BO/LY CTPaHaKa, YKONUKO OHa HWje Guna
AOBO/BHO JACHO H3paMmeHa NPUAMKOM 3aK/byuyera jegHOr npasHor nocna.
Ty nponMcu Cy MHCNMPMCaAHM TewHkOM 3aKOHOAABLA, A4 AOTHYHM NpPAaBHM
OQHOC perynuuie Ha HauuH, Ha Koju Bu ra HajeepoBaTHMje perynwucane came
yropapajyhe cTpaHke, fAa cy maHuecToBane cBojy BO/BY. 3aKOHOAAaBal,
obuuyHo y3uma y obB3up Tpaguuuje u nocrojehe obBuuaje, Tj. nocrasma
oHakee oppenbe kKoje ce Hajyewhe ynoTpebmasajy y jegHo] oapeheHo|
BPCTH yrosopa. 38KOHCKM MNPONMCH Yy OBAKBO| XMNOTE3W CY 4YeCcTo WHTep-
nperaTMeHe NpMPoOAe, Tj. OHM Tymaue Kakea Bu Buna sepoBsaTtHa BOMLa CTpa-
Haka ga cy je ose edextueHo w3pasune. Ca gpyre crpaHe, M camu noje-
OMHUM Hajuewhe He perynuwy fgeTalHWje CBOje ogHOCE y yroeopuma, Baw
c ob3aumpom Ha To ga he ce y Cnyyajy HmXoeor hyTarea NPMMEHWTHM 3a-
HOHCKM Mponuck npegewhedHn 3a Taj cnydaj. ¥ ceakom cnyuajy, oBa BpcCTa
3AHOHCKW MPONMCa je [JWCNO3WTHBHE NPHPOAE; HHX0BA NPHMEHE MOXe
6MTH OTKNOMKEHAa OO CTPaHaKa ako OHe M3pase cynpoTHy Bomky. Hako kawe
§ 13 cpnckor lpahkaHckor zaxonuka: ,Boma u Hapepba uoseuuja 3actyna
3aKkoH, a8 3aKoH HakHahyje eomy w HapepBy uoBeumjy’.

DeknapatueHu nponuck ce Hajuewhe cycpehy kop pasHux yobuuajermnx
THNOBa YIrOBOPa KAO HMP. YrOBCPa O KyNo-npofaajM, 3akyny, Nocnys3u, 3ajmy
MTA., YWje Cy rnasHe npasHe nocneguue perynucaHe y HOMMKO TO CTpaHke
HMCY Came yJuMHWne, 3aKOHCHUWM nponucima. Mcro tako HNp. 3akoHopgaeal
perynuuie, y oTcycTBy BpauHO-WMOBMHCKOr YroBopa, WMOBMHCKE ofjHOCe

m3mehy cynpyra.

6) HmnepaTHBEHM OAHOCHO NpOoXHMOMTMBHM 3aHoHK [ius cogens). — [Topeg
OBMX AEKNAPATMBHMX 38KOHA NOCTOje 3aKOHM KOjMMa Ce nNOojeAMHUM MO-
pajy Be3ycnoBHO NMOKOPABATH, M KOj@ HE MOTY MEHAaTH CBOjOM BOMmOM. 1O
cy 3aKoHcKe ogpepbe Koje Cy MHCNMPHCAHE WMOEjOM JABHOr NOPEeTHa M
objexTHBHOr apywreeHor mopana. Bek nomenytv § 13 lpahaHckor zako-
HWMKa y CBOjO] Apyroj pedeHuuW kame: ,Ho y oHOome, WTO ce THYe jaBHOr
nopetka W BnaroHapaBMja Ke MOMXE C8 HMLUTA M3MEHMTM BOJBOM HWTH Yro-
Bom''. Ose opapenbe cy wW3nare Ha NPBOM MECTy pagM 3alITHTE Mo-
peTHa koju je notpebaH 3a caplKasakbe OCHOBHMX €NemeHarTa ApPYLTBEeHe
opravusauuje, 3abpamwyjyhn cBe npasHe nocnose nNPOTHBHE PABHOTEMM
MHTEpEeca M COUMANHO|] XapPMOHH|HM, NPUMBPEAHOM MOPETKY M jaBHOM Mmopany
jeaHe 3ajegHuue. 3atum, Aa BM ce 3aWTMTMNA M3BECHA NMUA KOja HMXOB
Yy3pacT, AYLIEBHO CTake, NoN MTA. YWHEe HE[LOBOMLHO MCKYCHMM M cnocoBHum
na Bpade ceoje uHTepece. Ta ce zawTHTa maHuecTyje y orpaHuuersy ae-
natHe cnocoBHOCTH ropHMX KATEropMja NWUa WAM y HaEPOYMTHM dopman-
HOCTHMA NPH 3aK/LY4YHBaKY M3BECHMX NPAaBHWX NOCNoBa. AnM W OBaj] APYrM
HM3 ogpepnaba, kap ce ay6me aHanMiIMpa, MCTO je TAKO MCMMPMCaH, y Kpaj-
O] NMHK]K, Kaejom |jaBHOr nopetka v O6GjeKTMBHOr APYWTBEHOr MoOpana;
HMAKO OHe WMajy 38 UW/is Ha npeW nornea, Aa OpaHe M3BecHe nNpHBaTtHe
MHTEPECE, MMNaK OHEe TO YMHEe 3aTO LWTO CMAaTpajy Aa je, ca rneawwTa onwre
APYLWITEEHE KOPWCTM, noTpebHo fa T MHTepeck Byay 3aiutmheHwm.

Cama waeja jaBHOr nopeTtka npercraska jefaH pocta Heoapehed W
PACTErbME Mojam. 3aKOH je NOMMHE CAMO Ha jefaH OMNWTH Ha4YMH, He MNpPH-
unsmpajyhu weHy cagpiumHy. YocTanom, jegHa TauHa M HeNnpoOMEeHILMBa de-
duHMuMja Buna Bu Hemoryha. JasHK nopegak He CaMO [Aa HHMje WCTH y CBHMA
Apwasama, eeh ce y jeaHo] Ap#aBM mera y ToKy Bpemeda. [locmartpa-
jyhmn cTeapW ca jegHOr cacBMM reHepanHor rnegMuwTa, Kac 3aKOHM jasHor
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nopeTtka mornu Bu ce oBenexmTu OHM KOjM Caape NpoOnHCce Yvje ce no-
WTOBEHE CMATPE Kao HEONXOQHO 33 OAPABaHKE W HOPMAENHO (PYHKUMO-
HMCatbe APYLUTBEHOr, EKOHOMCKOT W MONMTMYKOr NOPETKa, yCnocTasmeHor
y jeaHo] 3ajeaHMum. T';.r 64 MAOWNAM Ha NPBOM MECTY CBM 3aKOHW jaBHO-
NPABHOr KapaKTepa KOjW perynuuwy pafke PasHMX APMEBHMX OpraHa, 3a-
KOHOOABHMX, CYACHWX M YNPaBHMX, OPraHu3oBare W (YHKUMOHMCathe |aB-
HUX CnywBu. 3aTHM CBM MPONMCH KPMBMYHOP NPaga, a MCTO Tako W oapenbe
rpakaHckor npasa O HakHagW 3a yuMkbeHy wreTy. M3 npusatHor npasa, Ty
Aonase y oﬁaup, Ha NMPBOM MECTY, NPONMCHM MNOPOJMYHOr NpaBa KOjM pery-
nMWY y3ajamHa npasa M AYMHOCTM Cynpyra, OAHOC W3mehy poguTersa M
peue, nNUTarke 3aKoHcKor W BawbpauHor ouwHcTea uth. lTo ce Thue mmo-
BMHCKOr npasa, koje ce yrnasHom GaeW perynucarem NPUMBATHMX MHTEpeca
nojeaqHala, y wemy Cy nponucu jasHor rnopeTtka pehu. Mnak cee To wio ce
OOHOCH Ha OpraHM3auMjy npasa CBOjMHE M APYTMX CTBAPHMX Npaega, Ha XWio-
TEKAPHH KPEeaMT, Ha OPMY NOCNOBA YKOjMMa Ce MOXe BPLUMTH NPeHoC M
oryhHBake HENOKPETHMHA: 3aWTHTa CTpaHaka oA npesape, Hackika, nNpH
cKknanakey MNPaBHWX MOCNOBA, WTA. MMa Ce CMaTpatk Kao aa cnaga y npo-
fAUce jaBHOr nopeTKa.

Mojam jasHor mopana je TecHo Be3aH ca nojmom jasHor nopertka. Cea-
Ka nospepaa jasHor mopana speha onwTe wHTepece 3ajegHMUEe M Hayena
tEHE ColManHe KoH3epBauWje, Y MCTO] MEPM Kao NOBPEeAe jaBHOr noperka.
Mojam jaeHor mopana MCTO Tako He mome BuTH peduHWcaH Ha jegaH cTa-
nad W HenpomeHseMe HauuwH. osopehn o opHocy uamehy npasa w mopana
MM CMO OMWCAnM CTENHO 3Paqerbe MOopana Ha MNPaBo, Kao M TexXHMUKM Ha-
UMH KOjM Ce BPLWUKM NeHeTpauMja mopana y nponuce no3utueHor npasa. u-
Take, YKONWKO j& jeAaH NpaBHM Nocao MpPOTHBAaH jaBHOM oGjexTHBM3MpaHOM
MOpany, 3@BMCH Of MOPanHe CBECTHM jeqHe 3ajefHuue Y jJegHOM [aHOM
MOMEHTY. Ta onwTa gpywTBeHO-mapanHa CBECT MMa Oa@ WHCMMpMile Cypose
Yy FMXOBOM OUEHMHWBAbY MOPaNHOCTH NOjeAMHMX NPABHWX NOCNOBA.

6. — TMpecranak 3aKOHa. — 3aKOHM MOTY BHTH YHHWHYTH Ha H3peudad
M npehytan HauuH, M3peuHu HauMH yKW[ara CacTojM ce Yy Tome, Kaga ce
[OHECe jegaH HOE 33KOH Y KOME |& M3PeYHO peYeHo fa ce yKMAa nocto-
jetu sawon. MNpehyTHO WMAM MHOMPEKTHO yKWMAarke AONasW Kao nocneguua
HOBOr 38KOHa, KOJM CaapMM nponuce CynpoTHe nocTojehiMm 3aKOoOHCKMM OA-
pegbama. ¥ cnyuajy cykoba uamely nponuca gea 3axoHa BaXdd onwTe npa-
BMNO Aa Hosom 3akoHy Tpeba gatu npesary (lex posierior derogat priori).
Takso ykuaare mome BMTH NOTNYHO WMNM AenMMM4YHO, Npema Tome aa nu
Hecnarake nocroju camo Mamehy nojeguHux oapepaba MAM Y UENOKYNHOM
3AHOHCKOM TeKCTY.

Y npasHO] TEOpHMjM MHOTO je [AMCKYTOBaHO NWTarse fa NW jeaad 3a-
HOH MOMe npectatm aa Gyfe y CHa3W, M aKoO HHMje HM W3pedyHo HM npehyTHO
YKMHYT HOBMM 38KOHOM, Beh Camo 38TO WTO Cy OKONHOCTM KOje& Cy nper-
CTaB/bane y MOMEHTY HEroBor foHowWersa GWMTHE yCnoBe 3a HEroBy nNpM-
MEHY AOWHM|E ©TMane, WnM 3aTo WTO ce je cdopmMpano jeaHo obuuajHo
Npaso, CynpoTHe aAoTHYHom 3axoHy. [la 6u ce pao oarosop Ha gpyro nu-
ratse Tpeba nperxogHo AatM oprosop Ha npeo. Y Hayeny, Ha NPBO NH-
Take Tpebano Bu oaroBOpPMTHM HeraTMBHO. AYTOPMTET 3aHOHa WM CHMIYPHOCT
MPaBHOr NMOperka 3axTesajy fla Ce HEeroBa BaXHOCT HEe MOMEe AWCKYTOBaTH
AOK OH HMjE (DOPMANHO YKMHYT HAANEHHWM 3JaKOHCKHMM nyTem. 3aucra Bu
BenMKa nomertisa Buna yHera y npaeHe opHoce, ako 64 ce morna ocnopa-
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BATH BAMHOCT 3@KOHa M Ha OCHOBY nMpocTor Tephetsa, Aa Cy OHW CTaB/beHW
BaH CHAare NPoOMeHom GMTHMX OKOMHOCTH, MOA KOjMMa Cy BunW AoHEeWeHH!.
MebyTim, He MOMe ce ca Apyre CTpaHe CNOPMTH Aa MMa HM3y3eTHMX cny-
yajesa Haj je NMPMMEHA jefHOr 3aKOHa, ycnea NPOMEHE MPMIMKE, 3adcTa
nocrana Hemoryha M uYaK AMPEKTHO CynpoTHa Bnagajyhk npasHum cxea-
Takuma, Hako kame jegHa cTapa nocnosuua: cessanie ratione legis, cessat
lex ipsa, xag je npectao pa3snor 3akoHa Tpeba pa npectaHe M cam 38KOH.
Ho oso npaeuno Tpeba npumersumeath ca Hajsehom obaspueowhy. 3axoH
64 ce Ha 0B8] HAYMH MOrao CamoO M3Y3eTHO CMAaTPaTH Kao CTaB/beH BaH CHa-
re, ako BM Ce Tymauerem NpPeTNOCTaBKM Ha Kojuma je oH Buo 3acHopaH,
AOWNO AOC 3aK/byuka, ga je 3aKoH cam no cebu noTtnyHo 3acrapeo, W Aa
BMILE HE OMrOBapa HOBMM YCNOBMMAE [PYLUTEBEHOr MHHWBOTA.

Y Be3M ca OBMM PELUEHEM MOMe Ce AaTk OAroBOpP Ha APYro nurake:
na NM 3aKoH moMe BWMTH YKMHYT cTBapaisem obuuyajHor npaea cynpoTHOr
3aKOHCKMM nponMcima. O6uuajHo npaso, camo rno cebu, He 6M MOrno yku-
HYTM NMMCaHe 3aKOHe; anu axko Bu ce AOWNO AO 3aKmy4ka Aa je jepad 3a-
KOH MpecTao fa BamM 3aTo, WTO Cy OTnane NPeTnocTaBKe Ha Kojuma je OH
6uo 3acHoBaHd, oHaa BM Ce MOrno NpPMIHaTH na ce, pagH Nonykasara npa-
IHWHA HACTANMX NPECTAHKOM AOTMYHOr 38KOHA, MOTNO CTBOPMTH HoBo OBu-
yajHo npaso. To obuuyajHO NPaso CTBOPEHO Yy MPA3HOM NPAaBHOM MPOCTOPY,
HACTANOM YCnej MPecTaHKa BaHOCTM 3aKoHa, morno 6u ButH M cynpoTHo
emy. AnK ce OHAA MOXe peku ga 3aHoH Huje BMO QHMDEKTHO YKHHYT ObK-
yajHum npasom, seh je cam no cebu BGuo npectac BamuTH, jep Cy OTnanM
BUTHM pa3noau eroBor noctojaksa. BeposatHo ga WMCTH couManHu y3pouM
KOJM Cy [OBENW M [0 NPECTAHKa BAXHOCTH 3aKOHA, AOBOJE W A0 CTBApara
cynpotHor oBuuajHor npasa, anu To He Bu yBek mopao BuTH cnyuaj.

IV MPHMEHA M TYMAUYEHE 3AKOHA

ZakoHn ce npumersyjy Hajuewhe CBAKOAHEBHO HAa Taj HAYMH LWTO no-
jeaMHUM nogelwasajy csoje noHawawe M ypehyjy cBoje ogHOCe y rpaHu-
Lama nocras/beHim of 3aKoHa, He gonasehu y cywob ca wmma. Tawsa cea-
KoaHeeHa A0DPOBOMLHA NPUMMEHA HE MHTepecyje NPAaBHY HAyKy M TexHuKy
M HMje NpeaMeT HMXOBOr npoyqasarka, OHe ce Gae npumeHOm 3aKOHa
ykonuko ce, ycnepn cykoba wamehy wmHTepeca nojeguHaua, Koju ce eeayjy
3a CynpoTHa Tymauyera 3aKoHa, nojasmyje notpeba pa ce 1aj cykob pa-
CNPAaEn NPed HagNeXHHWM OPMABHMM OPraHMma, Tj. 04 CTpaHe CyaoBa Yuja
je aymHocr W cneuMjanHa dgyHkuuja ga obeabege npaeunHy npumeHy 3a-
koHa. fla BM ce Nak 3aKoH MOraoc MPMMEHMTHM Ha jeflaH KOHKPeTaH cnyuaj,
noTpebHo je NPEeTXOAHO YTBPAMTM HEroBy CaAPMMHY M rberoe cmucao. Taj
paa Ha MCTpawmMBary M yTBphMBarey 3aKOHCKMX nponuca He mowe Gutu
yucTo mexanuukd. [lo camoj ceojoj NpuMpofM, ancTpakTHO reHepanHo npa-
BMNO 3aKOHA HE MOME Ce OCTBAPMTH camo no cebu Kao jefaH ayToOMaTCKM
mexaHu3am, seh je noTpebHo ga jeAHa CBecHa M bYACKa BO/ba NpMnaroaM
HEroBy NPMMEHY jeAHO] OaHO| CMTyauMju. Ta pajwa Koja ce cacToju y
oapehluBarsy CMHCNA jeAHOr 3aKOHCKOr TeKcTa M yTBphHRamy Hercse caap-
wuHe, © oBavpom HawercBy MNPMMEHY Ha [eAHO KOHKPETHO YMHEeHMYKO
CTake, Ha3MBa Ce TyMaderbe 3aKOoHa.
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PazHe BpCTEe Tymauersa

C oB3Mpom Ha OpraHe W NMUA Koja ra Bplue, NOCToje TP BpCTE Tyma-
Yerka: 3AHOHCKO, CYACKO M [OKTPMHanHo (HayuHo).

1. — 3aKOHCKO TyMmauewe, — 3aKOHCKO, MMM Kako ce joLl apyKRuMje
HA3MBa AYTEHTMUHO Tymauere, jecTe OHO koOje Aaje Cam 3akoHoaasay ny-
Tem TAKO 3BAHMX MHTEpnperaTMeHMx 3akowa. [lo jegHom crapom npasuny
PHMCKOF Mpasa, CamMo j& MMNepaTop MMao NPAaBo TYMAaYUTH HejacaH 3aKOoH
Koju je oH poweo. Ejus est interpraetari legem cujus est condere, Tj. Nnpaso
Tymadersa 3aKoHa npvnapa oHome ko ra aoHocu. OBo Npasuno je oxueeno
y toxy XVIll sexa, ca TeopHjom nogene snacti Ha W3BPLLHY (ynpaeny), 3a-
KOHOOABHY WM CYACKY M Ca TEOPMjOm anconyTHe CYBEPEHOCTH 3aKOHOA/ABUa,
kao Hocuoua onlwre sorwe. Mpaeje Monteckmja u Xaw Xak Pycoa xaoje cy
uHCNupHMcane 3akoHogascTeo MpaHuycke pesonyuuje w3 1789, temmne cy
na cyaujy npeTtsope y ayTomata KOjHM jeé MeXaHWukd Wmao Aaa NpUMeHsYy|je
SaKOH TaKaB Kakae je oH GOpMynucac of 3akoHopasua. Ako Bu ce noja-
BMNA HEJaCHOCT MNM KOHTP3AMKTOPHOCT 3aKOHCKWX nponuca, koja bu oHe-
MOryhMna HMXOBY NPMMEHY, CyAMja HMje MOrao Aa ux cnoBoaHo Tymaum,
seh je MOpao Aa cayexa MHTEPBEHUMjy 3GKOHOA[ABUA, A2 WM OHA Aa Npask
cmucao. (DPaHLYCKO PEBONYLMOHAPHO 3aKOHOAABCTEO, npHmetsyjyhu nkre-
rpanHo oBe Maeje, YCTaHOBMNO je y Takeum cny4ajeBuma obpahate Cy-
AMje 3AHOHOAABLYY NOA MMBHOM Référé Législatif, (Qexpetom op 27 wo-
semBpa — 1 peuembpa 1790). KacauuoHW cyp, ycTaHOBbeH roptsim [Ae-
KPETOM Kao BPXOBHM KOHTDONHWM Oprad 3a NPUMEHy 3aKoHa Oj CTpaHe Cy-
AOB&, MOjaB/EMBAO CE BMLLE Yy YNO3M OpraHa 3aKOHOAAdBHE Hero cyacke ana-
ctm. Réléré Législatit je Tpajac y ®panuyckoj cee po 1837 roaumne.

Ose cy MAaeje faHac NOTNYHO HaNyLiTEHe W HOPManHo, Tymauere 3a-
KOHa Crnafa y HAANeMHOCT CyACKMX BnacTi. AnW 3aKOHOAaBau WMMa Ysek
npaso Oa WHTepeeHMwe Aa Bu jefHMM HOBMM 33KOHCKMM TEKCTOM npeuu-
aupao cMMcao noctojekmux 3akoHa. To ce, mehyTMm, He moxXe CMaTpaTH Kao
NpaBso Tymauyerse, ¥ TEXHHUKOM CMMCNY peud, NowTo Yy CTBapM 3aKoHOAaBal,
3amersyje jelHO paHWje HejacHO NPAaBWMNO HOBMM jacHMjum, Kao wro 6Bwu
ceaku noctojehM NPONMC MOTA0 YKMHYTH HAM 3aMEHWTH HOBMM NPONMCOM.
Y To] paarM Hhera He eelyjy OnwTa Npasuna o Tymaderby Koja Bu uHaqe
MOPAac NoOLWTOBATH CBAKM APYrM Tymay 3aKoHa.

[nasHa obenemja 3aKOHCKOr Tymauera jecy cnepeha:

{. — HayuHo, AOKTPMHANHO Tymauewe, Huje GopmanHo obasesro 3a
CcypaoBe W nojeamHue, Beh MMa Camo M3BECTAH MOPAanaH WM HaydaH ayTo-
purer. Cyacko Tymauerse ce oBaBe3HO NPHMelsyje CamO Ha KOHKpeTaH
cnyuaj Hoju je pewen npecypom. 3a Byayhe cny4ajese OHO, Kao M AOK-
TPMHANHO Tymauetse, POPMAnNHO He Belyje HMKOr Na HW cam CyA KojW ra je
NpEM MNyT YCBOjMO. 3aKOHOAABHO Tymauere je QopmanHo obase3Ho 3a
cee cypoee W 3a cee Byayhe cnuuxe cnyuajese.

2. — 3aKOHCKO Tymauyerbe, NPOTMEHO OnNWTEM MNPasWMNy A3 38KOHHM
pae 3a ByayhHOCT, MMa nospaTtHo aejcTeo, Tj. cmaTtpa ce ga je HejacHw
NPOMMC WMAO 3Haderse, Koje My je AATO HOBHM WHTepPNpEeTaTHBHWMM 3a-
HOHOM, |OW Y MOMEHTY bercsor pgoHowersa, lpema Tome, CBM OpHOCH
HOjH HMcy Bunu AedMHWTHBHO PerynvcaHW of AaHa W3AaBarka 3axoHcKor
Tymavera, Bek cy noctanu npe wera, MMajy AePUHUTUBHO perynucaTi Kao
na je npeobuTaH HejacaH MPOMMC MMAao Of MOYETKA OHaj CMMCAo, KOju My
je daT KacHMjMM TyMauyereMm.
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2. — [oxkTpuHanHo (HayuHo) Tymauewe. — To je Tymauere Koje 3a-
KOHY faje NMpaBHa AOKTPWHA Y HayYHWM PacnpaBama, KOMEHTApHMAa 3aKoHa
wTa., pacnpasmajyhu pasHe npaeHe npobneme, Buno oHe HOjM Cy Ce Npax-
THUHO MOCT@B/LANKM NPEA CYAOBHMa, BMNO OHe O KOjMMa CyAOBM HUCY jOw
MManM npunuke ga pewaeajy. Oso je Tymauerse 4YMCTO TEOPMCKO, M OHO
popmanHo Hema obase3He cHare HW 3a kora. tberoe 3Hauaj 3aBWcH Of NKY4-
HOr ayTopWTeTa NpPaBHHKA KOjM ra je (hOpPMYNHCao, M 04 Came Herose yHy-
Tpale BPEAHOCTH M LENHMCXOQHOCTHM. OHO CBaKaKo BpLIM CTanaH yTuuaj
Ha CYACKY NPaKcy W 4ecTo joj CnyMu Kao MHCNUMPpaTop M soha.

3. — CYACKO Tymauewe. — To je Tymaqerbe Koje Aajy 3aKOHCKMM Tek-
CTOBMMa CYAOBM pacnpasreajyhu jefaH KOHKpeTaH CNy4aj M3HeT npeg HMX.
To je rnasHa, CBaKOAHEBHA BPCTA Tymauersa, MOLWTO NO3IMTHBHO Npaso y
jeaHo] apwaen gobuja ceaj NPasM CMMCA0 M 3Ha4Yaj ePeKTHBHOM NPHMEHOM
op cTpaHe cynosa. :

Y maueny, ca (pOpMaNHOr rnegvwiTa, CyAcKo Tymauerse je cnobogho.
Cpaku CyA MMa NPaso fla YCBOjM OHO Tymauerbe Hoje rbemy Marnena M Haj-
bomke M HajnpasunHmje. CyaoBH HHCY Be3aHW HH CBOJMM PaHMjMM npecy-
Aama y CNHUYHMM CnydajeBjuma, HHM npecyaama Apyrux CyfAosa, maxap M
puwmx. Pasyme ce na je oea cnobopa swwe opmanHe NpMpoAe; ycTeapH,
Kaa noctoju jeaHa yTepheHa CyACKa nNpakca, HApOYMTO HOA KacauWoHOor
cyaa, mana je seposatHoha aa ke CyAOBM AOHOCHTH, CEM Y cnyvajy Benw-
HMX APYWTEEHWX NpOMeHa HacTanWx y mehyepemeHy, npecyae CynpoTHe
creopeHo] npakcu, Ycrasosa KacauWonnx cyposa Baw ¥ Mma 3a rNasHK UK
na poeege Ao jeaHooBpasHor M CTAnHOT CYACHOT Tymauetba W npumeHe
3aKoHa.

V ONWITA MNMPABMNA TYMAYEHA
A). TpapHumoHanHe meTofe Tymauera

1. — 3awonopgaBvyeBa Hamepa. — OcHoeHa NONa3Ha Tayka TPALHUMO-
HANHE METOAE TyMmauera jecTe MCTpaueare 3aKoHogasuyese Hamepe. [lo-
WTO j& 3aKOH NPOM3BOA jEAHOr CBECHOr M CMMIWLEHOr CTBapaka npaea,
rRABHM UM/b TYMauYera Cé MMao cacTojati y Tome aa ce npoHahe y 3aKoH-
CKOM TEKCTY Npasa 3aKOHOQABYEBa BOMbA, T.OHO WTO j&é OH HAMEepaBsao M
XTE€O fla NOCTMrHE Ca CBOjMM TEKCTOM. ,,3aKOH je soma’ pekao je lNMopTanuc
y ceome uyseHom obpaanomersy dpaHuyckor rpahasckor 3axonuka. [llo-
CTYnaT Te MeToAe je Taj Aa Ce LEenoKynHo npaso HanasM y 3akoHy. Ynora
Tymaua je wmana ga Byne nacueHa m aytomarcka. OH je Buo aymaH aa
CTPHMKTHO M CHOPO PEenMrMo3HO NOoWTyje 3aKOHOAABYEBY Hamepy, Cmatpa-
jyku je xao camy no cebu posonHy A3 pelM cBe cajaltbe M Byayhe cny-
vajese. Mnu je 3akoH 3agpwasao onwTe npasuno Koje je obyxsatMno ce-
pHjy CNMYHMX CrydYajesa W OHAA j& TyYMay MMao fAa AefyKTHBHHM nyTem
M3ByYe M3 Ieera peluerse 3a JOTMHAEH CNY4aj; MW aKO y 3akoHy Huje Buno
onwTer npasuna, eeh je OH CAAPKaBA0 CaMO NOjeAMHayHa pellera 3a
pasHe cnyuyajese, OHAA Cy Ce W3 tbMX NyTem o0DpaTHe HHAYKTHBHE Me-
TOAEe MManM ga M3segy OonwTH npasHK npuHumnu.  [lowasww Tako A0
ONWTHX NPABHHX NPHHLMNA M CTBOPHBLUM jeAHY NPAaBHY KOHCTPYKUM]Y, TYmad
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je MMao pa NoHoBa AEGAYKTMBHOM METOMOM WM3BYYE M3 b€ peluerbe 3a CBe
cnyvajese Koju Bu ce MOTAM NOABECTM NOA Ty KOHCTPYKUMjy. Y cBakom
cnyuajy, 3aKoHofasuesa BOfka onnoheHa AEAYHTMBHOM M MHAYKTHBHOM nO-
FUYHOM METOAOM, caapwana je y cebu csa notpebHa pewera. Tymay je
MME0 [a Ce Y34pMK CBaKe nuuHe CTBapanaqyKe aKTMBHOCTM, Koja Bu MaIme-
HWMNa 3aHOHOOABYEBY BOMLY W Aana joj jeaHY HOBY CaApIMHY.

OuesKaHo je, mehyTum, aa ce wu3a tako cxsaheHor nojma 3aKoHOQAB-
uyeEe BOME WMNWM HaMepe Hanasu jepHa duxumja. 3akoHopasay Huje jefHo
jeamHcTeHo, ceesHajyhe 6Guhe Koje je mcnMTanc y CBMM NOjEAMHOCTMMA
cse moryhe capawie 1 Gyayhe penepkycuje OHOr nHTakea no Kome je no-
CTaBMO jeAHO npasuno. 3aKoH je pPeTHo geno jeake ycam/beHe jegWHCTBEHE
sorse, Beh je Hajuewhe KonekTMBHa TBOopesuHa Beher Bpoja wyan. fa nu ce
Kog CBHMX (AKTOPa KOjWM YYeCTBYjy Yy [AOHOWEeHY 3aHOH&, Ha MpP. KOA CBHX
unadoea [lapnameHTa KOjM je W3rnNacao 34KOHCHW TEKCT MOMe npernocTa-
BMTH jeflMHCTBEHa W noTnyHo TauHo ogpeheHa Hamepal

Ospe Tpeba pehM HeKONWKO pe4n © KCTOPHCKO] METOAHM TYMauera.
OHa ce CACTOJM Yy TOME LUTO Ce& NPH Tymauersy MPONKCa KOju ce THuy jeaHe
npagHe YCTAHOBE BOAM pauvyHa © HEHOM MCTOPWMCKOM NOpeKkny W epony-
uMjM. Ynory MCTOPMCKOT TYMauersa HMMAanM CmMoO NPUIMKe Aa MCTaKHemo ¥
MCTOPMCKOM Aeny Hawwx npepaearsa. Osge 6u Tpebanc pehu HewTo BMWe
O MCMHMTHBAH:Y HMCTOPMCKMX OKONHOCTHM Y KOjMMa j& AOHEeT je4aH 38KOHCKM
TEKCT, 8 HAPOUWMTO O NPMNPEMHMM pPagkama, Koje Cy npetxogune rero-
Bom yceajawy (Ha npumep obpasnomere nNpojeKra 3aKoHa, BMCKycMja BO-
hena y MapnameHTy, mMWbera v3secTroua MTh.). Mehytm, wro ce Thue
OBMX NOCNEeAHMX, NOCTOjM AWCKYCHM|j@ Y KOjO] Ce mMepM OHM mory ynoTpe-
Euti. OueesnaHo je pa ce mome npubehm npunpemHum pagrama camo Kaj
j& 3AKOHCKM TEKCT HEJacaH M ABOCMMCNEH; Gnd HMKAKO HHMje AO3BOSLEHO yno-
Tpebbasaty npeTxogHe PajoBe M AWMCKYCH]y Aa OW ce M3 TeKCcTa M3BYKNO
HEeWTO APYro OA OHOra WTo OH jacHo Kawe. Ho u y cnyuajy HejacHor Texcra
Tpeba noctynat ca Hajpehom obaszpusowhy. MMwrsersa M3HeTa y TOKY
AMCKYCHjE OKO [OHOWEHAa 3aKOHa MNPEeTCTaBmbajy M3pas MHAMBWAYANHUX
BO/MLE, 8 HE 3ajedHMYKy BOMY, YMjM ce AedMHMTHBHM OBNMK HanasW 3anwvcad
Yy HOHA4YHO YCBOjeHOM TeHCTY. AKO je TEeHCT OCTao HejacaH, BepoBaTHC ga
HHM [MCKYCHja M3 KOje j@ OH M3awao Huje Buna MHOro jacHuja, Tako ga ce y
O] mory HahM aprymeHTH 3a CceBa pasnuuuTa Tymaueksa.

2. — TPAMATHYKA (TEKCTYANHA) METOOA TYMAYEHA, — [a 6k
Ceé Ta4HO Ca3Hana 3aKOHOJaB4YeBa HAMEPa, OAHOCHO OHO LWTO jeé OH XTeo
Aa wawe, Tpeba NPBO BMAETW WTA jé OH CTBAPHO peKkao. 3aTto ce Mma yno-
TPebWTH Ha NPBOM MECTY rPamaTHyYKa MeTOoda Tymayeka, Tj. MOpa ce NpH-
CTYNHTH TPaMaTMYKO] aHanNU3W 3aKOHCKOr Texcra ga Bu ce OTHPMO npasw
CMHMCAo 3axKoHojaB4ese Bome. [pamartMyKo Tymadere je 3aCHOBAHO Ha
WoejM Oa TEKCT OAroBapa TayHo MMCNKM 3aKOHOAABYEBO|, M A8 Ce je OBaj
NOCNYWHO M3PasMma KOjW Cy MOTNyHO afexsaTHu rerosoj Hamepu. OHo ce
CACTO|M Yy MCTpamusaksy cmucna ynotpebmeHux peun M y tLMXOBOM NONo-
Wajy y peyeHMLM, ¥ MCNUTMBarKy CMHTaKce y uumy aa 6u ce ogpeguno Tau-
HO 3Hayerse TexcTa, Tako Ha np. ynotpeba ceBese M mecTo cEele HAM Mmome
BWuTH of BENMKOr 3Hauaja 3a Tymauerse Tekcta. Hag ce y 3axkony kawe aa je
HAMILMBO (hancuduKosarbe HEKOr AOKyMmeHTa M merosa ynotpeba, 1o 3Ha-
uu pa ke jeaso nuue GMTH KaweHO ako je yuuHuno oba gena, 7). axo je
M HAYMHMNO namaH AOKYMEHAT W NOCNyMXHNo ce wume. AKo je, mehytum,
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ynotpebrseHa cBe3a MK, OHAA €& TO MMa TYMa4YMTH Tako Aa je AOBO/BHO
YUMHHTH camo jegHo op ABa gena, 7). Buno dancuduroeaTH ACKYyMeHarT,
Buno camo ynotpebuth ra, na aa ce HCKYCHM MCTa Ka3Ha.

Peunma tpeba paeatv cmucao koje oHe gobujajy y csakoaHesHo] yno-
rpebu, a He oHaj Koju BM NOTMLAO M3 HMXOBOr eTMmonowkor nopexna. LWro
Ce THYe CTPYYHMX NPABHMX TEPMMHE KAO Ha npumep: ,CBOjMHA ', ,cnymbe-
woct”, , apywreo”, , yapywewe', ,npecryn”, ,ucryn” ura., wux tpeba ysex
YIAMATH Y FHHXOBOM TEXHMHYKO-NPEBHOM 3HAYesY.

Osge tpeba, mehyTim, NPUMETUTH 0a PeYM HE CappHEe YBeK marema-
THUKKM TAuHO ogpefeHe NOjMOBE Ca HENPOMEHEMBOM CaApPMHHOM, Beh ue-
CTO enacTMuHa M NPOMEHILMBA CXBATAHA. TaKo Ha np. peud , Kpuewua'
(kynna), ,BHwa cuna” (skc majop), ,ao6pa wnu phasa sepa’ (6oHa u ma-
na c¢mpe), jasHM nopepak, jABHM MOPAan MTA. Ca KOjMMa uecTo onepuwe
3aKOHO4aBaL, HMCY ynDTpeﬁmEHH YyBEK ¥ MCTOM CMHCNY, a W Kafg je TO Cny-
yaj, FMXOBA CAfPMMHA Mera ce ca spemeHom: Ha np. nojam kpueumue y
MMTary OArOBOPHOCTM Ha yuYMie@HY WTETY jé APYrojaquid, Kapa ce pagu ©
KpHEMUM OHOra Koju je wreTy yuunuo (§ BO1 lpahawckor 3akoHa), o Kpu-
BuuM owrtehenor nuua (§ 905 wmcTor 3aKOHMKAE) MNM Kaa KPHBMUA NOTHYe
on Tpekux nuua.

Ca ppyre crpaHe, HegocTatak NPeUM3HOCTH yrnoTpebmeHux peun moxe
Cce nojasMTH ycnep Tora, LWTO Cy 3aKOHM M3JaTH fa Tpajy AYyMe BpemeHa,
TEGKO fAa Cy Yy TOKY HHMXOBA BAMEHhd CMMCA0 pPeuM CAAPMaHMX Yy 3aKOHCHOM
TEKCTY MEHAE NOJ YTHLAjeM CTanHe eBONyLMje [e3uMKa, MUBOTHHX NPUNUKa
M npomere vaeja. Mcnop npusMAHE HENPOMEHBMBOCTH PEYM M HHXOB CMM-
Ca0 eBOonyuMpa a8 ca TMMe 3ajegHo M cmMcao npasHWx nponuca. Kao wro
neno npumetyje Perencbeprep u pey mokHor zakowopasua nnaha csoj pa-
Hak spemeHy mokHujem op wera, Tako Ha np. no § 681 Cpncror rpakan-
CKOr 3aKOHAa, OHaj KOjW CTBAp Adje MOA 3aKyn MNM HUPHjy AyMaH je creap
npegats y crawy cnocobvom 3a ynotpeby. Huje Tewwo 3amumcnuth oBy
NpoMeHy Kojy je oBaj nojam ,cnocobHo 3a ynotpeby' npetrpneo op 1844
roguMHe na Ao AaHac, ycneg esonyuumje maeja o uuctohm, xurujenm m ypob-
Hocti y tory XIX u XX peka. CnvyHo ce cTeap npercraeisa y nornegy npo-
nMMca 3a 3aKkmyyerse yromopa esepbanHum, ycmenum nytem. [la nu ce Hnp.
nog nojam ycmeHor yropopa, KOju je Mmao 3akoHogasay y noderky XIX
BEKA, MOMe NOABECTH YroBOp 3awiy4eH nytem tenedoHal

Hajaap, tpeba HanomeHyTH nocTojarse M3BECHWX NOjMOBa Y NPAaBy HOjM
Ce HaluvBajy CTaHBapPAMMAa Koje 3aHOHOOABAL, HAMEPHO OCTaB/kd HEeAOBOIb-
Ho ogpehene. Cranpapg npetcTeara jeaHy ONWTy AMPEKTHBY KOje 3aKoH
Adje CyAW|M MNH aAmMMHWCTPaTopy, octaemajyhm my wupoky cnobogy oue-
FHMBAKA Y HWXOBO| NPMMEHK Ha KOHKpeTHe cnyvajese. OH paje jegHo npo-
CEYHO MEPHMNO APYWTBEHOr nNoHawaka, Koje je cnocobHo pa ce npuna-
rogM ocobeHocTma cBakor nojeguHaqHor cny4vaja. CagpmuHa TMX OMWTHX
npaeMna Huje yHanpesa ogpeheHa jegHMm NPEUMIHMM M KPYTHM peluerem,
HOJ& CYyAM|ja MMa MEXaHHYKM M AYTOMATCKWM NPMMErsMBaTH Ha cBe moryhe
cnyvajese Ges paanukosakea, seh je cyguju, y AocTa WMPOKMM rpaHMua-
ma, npuanata moh cnobopHor ouerbMBama, Tj. moryhHOCT ga BoaM padyHa o
PasHHMM CNeunanHMm OKONHOCTHMAa ceakor cnydvaja. Kao npumepwn crangap-
Aa mory ce uasectv ,pobpa sepa’, ,jasan mopan', nojam ,aobpor go-
mahuna” (B. va np. §§ 378 n 683 Tpahanckor 3axonuka: ,On (ymusanay)
j& AymaH camy crteap wao gobap momakuH 4yBatM u ogpasath’. — Hu-
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pajuxja MnmM 3aKynal AymaH je 3axynyesy creap xao gomakMH no yrosopy
4YyBATH W oppwasaru’').

3. — NOM’M4YHO M CHCTEMATCHKO TYMAYEHE. — Yecto nyta rpa-
MAETHUKO TYMauerse 3aKOHCKOr TEeKCTa He Mmowme, camo no cebu, pgosectw
A0 memendx peayntata. Oupga ce npuberaga Tmyauyerby CMMCNA OAQHOCHO
Ayxa potwuHor tekcta. [NocToju jegHo onwTe NpPaBMno Tymauersa [Aa He
Tpeba y3umaTH CMMCA0 CBaKe 3aKOHCKe ogpeabe nocmaTpaHe ycam/beHo,
HEro OHaj OMWTH CMHMCao, KOjW ce Ao6Mja M3 LENOKYNHOr TEKCTa 3aKoHa M
M3 HEerosor reHepanHor cmmcna M ayxa. OBo NpPasuMno ce MOMKe NO3BATH
Ha BYTOpPMTET BenuMKor pumckor npasHuka Llenayca, woju je ocyhusao cyn-
CKe OANYHE W NPABHA MHLULEHA 3a8CHOBAHA HA jEQHOM YCAMILEHOM nNpo-
MKCY, @ He Ha LenokynHom 3akoHckom Tewcty (24, A. 1, 3). floruuHo Tyma-
yewe nNonaix o4 uaeje, A3 3AKOHOAABAL, HMjE@ XTEO YHEeTH y jenaH 3axoH-
CKM TEKCT KOHTpagukTopHe ogpenbe woje 6u ce ysajamHo notupane; 36or
TOora cRe Nponuce jeAHoOr 3akoHa Tpeba - TYMauuTW Ha HauWH KOjM
6u wmaberaeaoc rmuxose mehycobHe cynpotHocTH. [powwmpyjyhu Ty
MAejy Ha ueo NO3MTMBHM NPABHWM CMCTEM Yy jeAHOj] ApPMAaBW, QONAasu ce A0
JaK/byyKa Aa HM jeaad ueo 3aKoH He Tpeba nocmatpati ycammeHo, seh y
CEETNOCTH OCHOBHMX MPHMHUMMNA W TEHAEHUM|a KOjH OOMHHMPajy UenoKyn-
HHM MPABHMM CUCTEMOM, YWjM je Taj 3AHOHCKM TEKCT Camo CACTaBHM Aeo.
[lpaBHu cHMcTem y jeaHO] APMAaBWM MOpPa Aa YMHM [eAHY NOCMYHY UEnuHY M,
M3Y3IEB CACBHMM JACHO W3pa)eHe CynNpOTHE 3aKOHOAABYEBEe HAaMEepe Y CamMoMm
TekcTy, Tpeba yceOjMTH OHO Tymaueise Koje jefiHOM NPOoNMCY aaje cknaaaw
CMHMCEO Ca ONWTHM NPHHUHMNMMA W HAESjaMa HOjH NPOMMMAJY M MHCNMPHLUY
UenoKynaH NpasHH CMCTEM.

Ose gee meToge Tymawera, rpamaTMuKa W NOrkuHa, y CTBApM OAro-
Bapajy no3Hatom ayanu3my m3amehy cnosa (Texcra) M onwTter gyxa 3akoHa.
MpamaTH4Ka meToaa MCTPaMyje TauaH CMMCAo CnoBa, a NorkyHa mertoga Ta-
4aH cmmMcao ayxa 3akoHa. O Ttome rosopH W CpnckM rpalaHCKM 3aHOHMK
y ceome § 8 oeum peumma: ,,Cmucao 3akoHa HMKO ga He w3aephe, W KpuBO
Aa e Tymaun. CeBakm ga nNasu Ha peud W HMXOBO MNPAaBo 3HA4YeHe Na aKo
My ce He bW Taxko palymeru aano, OHAA HeKa Nornefa Ha Apyre oBAe W3no-
meHe nopgobHe 3aKOHe W HeKa MCNUTA Hamepy 3aKOHOAABLLA Na CPABHMBLUM
ra ca OBMM HEKA ra nNpoTymauw, HaKo ce Ca OCHOBHMMA 30paBOr pa3syma M
npupoaHe npasvue cnawe’’,

4., — HEKONMKO OCHOBHMX NPABMIIA NOTMYHOI TYMAYEH:A
AHANOMMIA. — TpaaguuMoHanHa TeopMja Tymauersa NOCTaBMNa je pasHa
Npaguna y UMby WTOo eMKacHKjer W WTo pauMoHanHujer uckopuwhasara
noruyHe metone Tymaderwa. Mu hemo ce osge orpaHHuUMTH ga HanomeHemo
OHa Koja ce Hajyewhe ynorpebmasajy.

Mpeo je npaBMno EeKCTEH3IWBHOr & APYro PEeCTPHMKTHMBHOr TyMauersa.
llpema ceojoj npupoaM M ynosw koja umajy y jeAHOM NPEBHOM CHMCTEMY,
Tpeba pasnuuoBaTM M3mehy ONWTMX NPAEBMNA M NPMHLUMNG M OHMX KOjM
NPeTCTaBibaly Camo CneuManHe M3y3eTHe Of HMX. 3a NpeBe BaXWM NpaBMno
EHCTEHIMBHOr Tymauersa, Tj. onwTta npaeuna ¥ npuHuune Tpeba TymaumTw
TAKO f[a NpoW3Befy CBOje MYHO [ejCTBO y CBMM CNy4YajeBMma rae HMxoea
NPHMEHE HH|E W3IPHUHO OTKNOHEHA jEHMM CYNPOTHMM TEKCTOM 3aKOHa, 3a
CneuManHa npaeWna, oAHOCHO 34 M3Iy3eTKE Of ONWTHX Hayena, BamM npa-
BUNO PeCTUKTMBHOr Tymauyera, T|. OHA Ce HMMAjy NpPHMerMBATH camo Ha
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cnyuajese 3a Koje cy Hapouuto gfoHouweHa. Kao Haj6o/bM NpUmep 3aTO MO-
e @ NOCNYWM NUTae NpasHe W AenaTHe CNOCOBHOCTH (PU3MUKMX nuua.
OnwWTH je NPWHUMN aa CBa OBa NMUAE WMajy NpasHy W AenartHy cnocoBHoCT,
a uaysetaK je wuxoBa HecnocoBroct. 360r TOra ce CBAKOM nuUy MMa npu-
SHATM cnocoBHOCT 3a CKNnanate MPasHWX NOCNOBa, 8 HecnocobHOCT moe
BUTH 3acHOBaHa Camo Ha jeJHOM M3pevHOM 3aKOHCKOM TeKCTY.

3artum, OONA3M jEAEH HW3 NpPasWna O aprymeHTdma NpaBHOr pe3oHo-
patba. [IpBO ce oaHOCKH Ha apryment a confrario. Taj HauwH aprymeHraumje
ce jow Hazusa expressio unius est exclusio alterius, Tj. kag je HewTo Wape-
YeHO CMOMEHYTO, APYre LITO My j& CYMPOTHO, WCK/bYYeHO je M3 TOor McTor
HaumHa perynucarsa, OBo NPasMNO ce CacTojM y TOME LUTO Cé NpeTnocTas/ka
fa Kaa je 3aKoHoAaBal, NpeABMAEO jeaHo oapeheHo pewerse 3a Heku cny-
Yaj, OHAa Ce MOXe 3aK/Ly4MTM Aa je 33 jefHy pasnuuuTy Xunoresy OH
MMBO Hamepy Aa YCBOjW CynpoTHO peluerse, Tako Ha np. kap IpakaHckm
3aKOHMK y cBome § 533 Kae Aa OHM HOJHM Cy Pasyma NHUWEHW He mory
CKNONUTH Yrosop W MpOWMpyje TO M Ha Aeuy MCNoA Cefam roguHa M Ha
oHe KOjU Cy MOA TYTOPCTBOM W CTAParTe/bCTBOM, U3 TOra Ce aprymeHTom a
conlrario zakmyuyje, Aa CBAa OCTana MUA KOja HMCY H3PHYHO NOMEHyTa
Mmajy cnocoBHocT ga cknanajy yrosope. Ma pa je ynotpeba oBor npasu-
na Tymauyera AO0CTa PacnpocTPareHa, MNaKk Cé OHO He MOXe MPenopy.qxTH
KO HauWH 38 NOTNYHO CHIypPHO M3Hanaere 3aKOHCHWX pelleta y Ccea-
KoM cnydajy. TMMe WTO je jefHO MuTarke perynvcaHo Ha jenan oapehers
HauMH He MoXe ce npetnoctasuT, 6e3 Hekux APYrMx pasnora, Aa ce TMme
XTeno 3a CynpoTHE W pa3nuuuTe XunoTele YCBOJUTH jeAHO CyNpOTHO pelue-
e, YecTo ce MoXKe NOCTasMTH NMTarke, Aa NM jefaH 3aKOHCKM nponkc
NPEeTCTAB/LE CAMO M3Y3eTaK KOjU Ce He MOXKE MyTem aHanorHje NpOoLUMPUTH
W Ha Apyre cny4yajese, MNM je TO CaAMO jefHO AETabHO MPAaBWAO, 38CHO-
BAHO HA HEKOM BHMILEM OMNLITEM NPHMHUMAY, TAKO Aa NPeTcTasiba Camo jefHy
Of} FErOBMX HOHKPETHMX NpMMeHa.

To ce HajBorme moxe BuaeTH w3 ynoTpebe Apyror jegHor AOrMYHON
aprymeHTa a pari (ratione) 3acHosaWor Ha aHanoruju (cnMyHoCcTH) KOju Cce
CAacTojM y TOME, WTO Ce CYNPOTHO OA HAYMHA NOCTynaka y pe3oHoBaky a
contrario, nyTem WHAyKUM|e M3BOAM M3 j€AHOr WNM BMLIE AETaibHMX Nponk-
ca y nojeaMHMM Cry4ajeBMma jefaH OMWTH NPWHUMN; OBaj MpWHuMn ce 3a-
THM NpMMErbYje Ha CEepMjy CAMUHKX CNyuyajesa KOjU HHCY WM3PMYHO peryn-
caMM CreuManHWMM 3aKoHckMm nponucuma. lNpocta npumeHa aprymesta a
pari Hanasu ce y cnydajy acumunauuje usmehy cnocoBHOCTH ManoneTHWKa
M cnocoBHOCTH NYHONETHHX NHUE KOjMME je oaysera CBOje BNACTM MOCTaB-
reeuu cHpBHUK W nomohHuK. Ta acumunalMja yocTanom M3peuHo je npeaswM-
heHa M camum 3akoHom (§ 183 3axkoHa o BaHNapHW4YHOM noctynky). Hao
cnosenuju npumep ynotpebe oBe MeToAe MOMe Ce HABECTH Yy Halem
npaey nurae cykoba y Hacnehy uamely cTpuua M CuHHOBHUE W uamehy
teTke W Bpatanuue. Pewere TMX cykoba je TpaxeHo y u3eohemy ONWTHX
Hayena penpe3eHTallMje W NPBEHCTBA MYyLUKE /I03e HaA MEeHCKOM M3 opape-
naba §§ 396—400 MpahaHCKOr 38KOHWKA; NOWTO CY M3 THX oapenaba uasy-
HEHW OMWTH MPMHUMNK OHW Cy MPUMEH:MBAHW Ha rope NoMeHyTe cnyudajese
KOJHM HWCY M3PHYHO pPerynucaiHn 3aHOHOM.

MotpebHo je oBAE HANOMEHYTH Aa Ce Tymauerse aHanorujom He cacToju
camo M2 ynotpebe NOrM4HMX apryMeHaTa Koje cMo rope Hasenw, seh M M3
HeHe NpuMmeHe y 3HaTHO wupem cmucny. Kog masecHux nucaua (Ha np. He-
Mmaukor npaegHMka BpuHLA) 3aK/bYYUM KOjM Ce u3Bnaye nyTem aHanoruje He
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NPeTCTaB/baly jedHy NOTHYHY HYMHOCT, Beh Buwe 3axTese npaseaHocTH.
Apyru oner cmatpajy fa ce OHa MMa NPMMEHMTM TamMO rae Camo MoCTojM
CIMYHOCT Y OCHOBHWM NPETNCCTaBKama ABA MPasHa nponuca. la cnusHocT
MOME QONE3MTH KAO NOCNEAMLA He NOTHYHKX Beh BULIE eTHukkx pasnora. Osa-
KO LWMPOKO cxBakeHa aHanoruja u3nasu M3 rpaH1LLa HOPMAaNHOT TyMadeHsa 3a-
KOHA W MPEeTCTaB/ba BMLLE CTBApare HOBMX MpOnMca, Hero Tymauerse seh
noctojekux. Ona je Hapouuto 6una ynotpeBmasaHa 3a nonytsasarse ,npa-
3HMHA" Yy NpaBHOM CHUCTEMY.

Hajsan, tpeba nomeHyTd jow u npaeswno norMuHe MeToge Tymauersa
Koje ce cactoju 3 ynotpebe aprymenara a fortiori. Osaj aprymenar cnymm
Ad C& M3 MOCTOjarea jeAHOr NPaBMNa 3aK/by4M Aa MOCTOjM jedaHo APyro npa-
BHNIO, HOj& 3aKOHOAABAL, HMje M3PMYHO hopmynmcao, anu koje Tpeba cma-
TPaTM Kao gAa ce camo no cebu noppazymesa, jep ce oHo Hamehe ca jow
MHOrO BMLUE PAa3nora Hero NpaeMno M3puuHo gropmynucaro. Tako HWa np.
kap ce y § 687 IpahkaHckor 3zakonuka wake aa je kMpajumja MnM 3aKynal,
AYWaH fAa sakyn/beHy creap, kao gomahuH uvysa m oapikaea, TO jecT fga
ofrosapa 3a wTeTy koja 6u BMna Npoy3pOKOBaHa HEroBMM HEAOBOMLHHM
cTaparem W Hap3opom; w3 Tora a fortiori manasm pa je oM ogrosopam 3a
wreTy Kojy 6u HamepHo (y UMY A& WKOAM) NPOY3POKOBAO 3aKYNLEHO]
creapu. Mnu xap je 3abpareeHo fa ce y nyTHMUKM BO3 yBOAe NCH, TMMe ce a
forfiori mckreyuyjy kpynHuje W onacHuje mMBOTHIbE Kao HNP. MeaBeqm.

5. — METOQA MNMPABHMX HOHCTPYHLUMIA. — Oso je camo jeaHa
BApMjaHTa NOrHYHE, OAHOCHO CHCTEMATCKE METOAE Tymauersa, jenaH Kopak
AdMb& y reHepanu3auuju npaeHwx npaeuna nytem xkomGuHoBaHe MHAyKUMje
Ca AeAYHUM|OM, HACTABAK HsMXOBOr NOrHYHOR pa3pahuesara. CreapHocT Mu-
BOTA je MHOro pAasHOBPCHMjA, KOMNNEKCHMjAa M NOKPET/LMBMja Herc LWTo
Mory BWTH NPonMCHM 3aKOHCKOr npaea Koju je perynuwy. Ycnep tora go-
Nd3M @ Ce HEMMHOBHO NOjaBrbYjy CNy4YajeBM, 3a KOje He NOCTOjM M3PEeqHH
MPaBHK NMPOMMCH y CamMOM TEKCTy 3aKOHa, Tj. KOje 3aKkoHOAasal Huje cne-
uManHo npepsupeo. Cynoskn M QOKTPWHA YCnesajy Aa NOrMYHOM METOAOM,
YH[M CMO HAYMH NOCTYNarea rope OfWCanW, npPOWMPe A0 M3BECHE Mmepe
APAKTHYaH AOMAELLA] MHCAHMX NPaBMNA M NOABeAY NOA HMUX M CrydajeBe Ha
KOje 38KOHOMABAL, HUje M3PEYHO MMCAMO NPW pefaluMjM 3akoHa. AnM W 1o
NPOLUMpaBarbe NPaBHWX npaBMna rnocTaje y M3BECHOM MOMEHTY HeoBOfb-
HO. Hnacuuka poxTpuHa, nonaseku ca rnefMwiTa NOTNYHOCTH MNO3MTMBHON
MPaBHOr CHCTEMA, T|. Aa ce UeNOKYNHO NPAaBO Hanasu y 3&KoHy, mopana
Je Aa ce nocnyxu u ApYrMm mMeTosama fAa BM M3 NO3IMTMBHWX 3AKOHCKHX
NponWca M3ByKna pewera 3a cse cnyuajeee.

Mertoaa npaekMx KOHCTPYKUMja je, makne, HWKna ws notpebe, koja no-
CTOJM 38 3AKOHCKE NpOMMce Aa PaAW CBOTE NPaKTHUHOr ocreapewa [obujy
HHTAE HM3 TEXHWUUKWX W KOHCTDYKTMEBHMX npasuna, nomohy kojux 6u mornw
Ad ynpaemsajy AeTa/bHUM YHHEHWMLLAMa APYWTBEHOr XMBOTA, Y CBHM Hu-
XOBMM W pasHOBPCHUM M NpomeHmuBMM opmama. Y Tome uumy je Tpa-
AMUHOHANHa Metoda Tymauyera mopana Aa Mma Ha CBOM Pacnonomerwy
BE/IMKM apceHan noruMuHMx KOHCTPyKLUMja, KOHUenara, KaTeropwja Knacudm-
Kauuja uta., aa 6M ca CEOJHM MPeunsHUM H cTabunHHum OKBMPHMMa Mmorna
ofyxsatuti noxpeTieMey M BeckpajHo KOMMNE@KCHY CTBAPHOCT MMBOTA, 3a
TEXHWUKY NpMMeHy W paspahusarbe ONWTHMX NPaBHMX NpUHUMNA Aonase y
063Mp YrnasHOM KOHUENTH (popmanHe noruke. Oryna ce osa metoga ue-
CTO HasWea M NPEBHMM KOHLUENTYanM3OM.
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Jlanac je, nocne jeAHOr AYror WCKYCTBa, HeCyMHMBO AOKA3aHO A3 ce
oso npesofeme ApylITBEHe CTBAPHOCTHM Yy norvyHe KoHuenrte BpluM Ha
ywTp6 HernocpegHor cxeaTared HMBOTHMX notpeba. AnM je Ta KOHTPAaAMK-
umja uamehy HenocpegHor oceharba MWMBOTHMX notpeba nyTem MHTYWTHB-
HOF Ca3Hawa Ca jeAHe, W HeJOBOMBHOCTM JbYACKOr AyXa A8 Mx noTnyHo
AAEKBATHO W3pasu Nomoky YMCTO MHTENeKTyanHwx npeTcTaBa ca APYre
cTpaHe, Koja ce y HeWTO Mmarbe aKyTHOM BMAY MaHudecTyje W KOZ Npw-
pOAHWX Hayka, cKopo Heu3bexxHa u Hecasnajmusa. TpaguuMoHanHa [OK-
fpWHa je cmatpana Aa CTanHOCT M CMIYPHOCT OPraHM3OBAHOr NPABHOT M-
soTa 3axTeBajy, 4a Ce OH MOABPrHE M HEWTO KPYyTHMM OKBMPUMA NOTMUHMX
KoHLEenaTta, makap v Ha ywTp6 HenocpegHOr cxsaTtarka Herosux Bpno pa-
IHOBPCHMX W NpOMeHLMBUX notpeda.

Opaj OCHOBHM HEQOCTATAK YUCTO NOrMYHE METOAE NPaBHMX KOHCTPYHK-
UMja ce jow BMLIE MCMNOMasa y HeHOM 3aBplIHOM cTagmjymy npumeHe. Y
Toj 38BpLWHO] DA3M CyKUECHBHWX Onepauuja MHAYKuMje | aeaykumje, no-
FUUHM KOHLENTH W KOHCTPYKUMje NOTNYHO €& OABajajy OA MHTepeca Koju cy
y MOYMETKY CNyMMNM Kao CTBApHa noanora, w nouMkby A& MMBE jegHMm 3a-
ceBHUM, CAMOCTaNHUM MMBOTOM. lNpaBHMukKM ayx je notnyHo nobeano u-
BOTHY maTepHjy npenazehM y CTagujym uucTe NpaBHe KOHCTPyKUuje, 3a-
cHOBaHe Ha ancTpaKuMjama OABOjeHMM Of MAaTepPHjanHuX MHTepeca, ncu-
XONOLIKMX PEanHocTH W BepoBarba Hoja 4wuHe npeobuthi cyBerpatym ceaor
npaeHor npaeuna. lNpasBHa HayKa W TexHMKa OMepuwWy C€a TMM NOTUHHUM
KOHCTPYKUM]aMa KAo Ca CamoCTanHWm uenuHama, mehycobHo wx KOMBUHY]Y
H cucTemaTHayjy. Tume ce creapa jegaH 3acebaH cBeT MpaBHMX ANCTPAKTHMX
HOPpMM Y HKOME cy APYyWTBeHe PEeanHoCTH 3acTyN/beHe MHTeNEeKTYanHkum
KoHLenTHma. ¥ Tome ceeTy 3acebHMX NpasHMX NpeTcTasa W HMaeja, CBM KOH-
UenTH MMmajy jeaHy CTanMy, YCNOB/LEHY CaApMMHY Ha KOjy CTanHa esony-
(4Mja M NPOMEHMBE (DOpMe MMBOTa Hemajy HenocpegHor ytuuaja. lpaexe
KOHCTRYKUM|E CY eMWHETHO CXemaTuuke W crathuke npupoge. OHe nocma-
Tpajy MOpanHe, EKOHOMCKE M COuManHe PeanHocTH NOJ W3BEeCHWM Hapo-
YHTMM YINOM CBOjWx Marpahesux woHuenata, ysumajyhu y oBaup camo ohe
WUX0BE CrneuMduuHe enemexTe, Koju Cy npeaoapeheHH camom NOrMYHOM
CaaPMMHOM THX KOHUenaTa.

6, — MPAKTHMYHM NPUMEPU OCTBAPHMBAMKA METOLE TNMPABHMX
HOHCTPYKUMIA ¥ TYMAUYEHY M MNPUMEHH MO3UTHMBHOT MPABA. —
M3 oBOra WTO j€ HaNpPesa PEYeHo, M3Na3H A8 METOAA MNPABHMX KOHCTPYKUM)a
TEMM [a OTKpMje NpasHa NPaBWNa KOja MMAjy fAa perynuwy pasHe 4uisbe-
HMUE APYLITEEHOr WBOTa nomohy YMCTO MHTENEeKTyanHux, ancTpakTHUX
onepaumMja, yrnaeHom cnymsehu ce KoHUenTuma dopmanHe noruke. Cama
pe4 KoHCTpyKuMja, ynotpebrsasa ce kao metaopa Aa 6M gana cMHTETMYHY
npercrasy o jeAHO] MHTENEeKTYanHO] aKTMBHOCTM JeyACKOr AyXa, KOjM ce Tpy-
AW Ja NPMKYNH M CNojM pa3HOBPCHE M pacTypeHe enemeHTe ApYlTBeHe
CTBAPHOCTH ¥y jeAHYy CKNaaHy M ctabunHy uenumy.

Hekonuko npumepa y3eTux M3 CyfcKe NPaKce W W3 NPaBHe Hayke Haj-
Gorbe MOTy MNYCTPOBATH MPaKTHYHY MPMMEHY MeTOOe NPaBHHWX KOHCTPYK-
umja. Ty Ha npeom mecTy gonasu y obaup ,cyBcymuparse’”’, Tj. nopsoherse
M3BECHMX YMIEHMLLA KOje HMCY M3PeuHO PerynucaHe 3aKOHOM, MoA jegHy
npasxy KOHCTPYKUMjy W3rpaheHy Ha OCHOBY NoOjeAWHMX 3aKOHCKMX oppega-
6a, npeaenheHrx 3a gpyre cnuyHe cnyqajese, Ta KO Ha np. Kaga cy ce Kpa-
jem XIX sexa nodenu y DpaHuycKo] NojaB/bMBaTH KONMEKTMBHM YrasBOpM O
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paay, sakmsyueHd mamehy nocnogasaus M PagHMUKMX CMHOMKATa, KOjM pAoTne
Hucy Bunu npeasrbeHn W perynucadi of NO3MTMBHOr 3aKOHOQABCTBA, YM-
HE@HM CYy MOKYLWaju Aa ce OHM, y norneay oppehMparsa HMXOBOr npasHor
AejcTBa HOHCTPYMWY Kao jefad on eseh nosHaTtux TMnosa yrosopa. Tako cy
jepHH BMAENM Yy KONEKTHMBHMM YroBOpMMa O papay, jeAHy BpCTy yroBopa y
KopucT Tpehux nuua; apyrM HessaHo sohere nocnoea, Tpehkk jegHy epcry
3aCTYNHMLUTEA (manpata) pox ce Haj3aa sehuHa HMje M3jacHMna 3a Kave-
ropujy Geaumennx yrosopa (npepsuhery y § 1107 dpanuyckor rpahanckor
3akoHuKka). CnuyHe npaeHe HOHCTPYKUMje CYy 4YMibeHe Ca YroBopoM O OCH-
ryparby »MBOTE, KOjU MCTO Tako Huje Buo mapeuHo npeaBwheH W perynu-
caH no3uMTHEHMM npasom. MpaHuycka cygcka npakca M GOKTPMHE Koje cy
ocCeTMNe Aa e NO3UTMBHO 3AKOHOAABCTEO HEOBOMHO [a OArOBOPM OBOj
Horoj notpebu npasHor caobpahaja, nokywanu cy aa Hahy pewere npas-
Hor npobnema NOCTABMLEHOr NOJABOM M HArNMMm LWMPEHemM OBe BpPCTe Yro-
Bopa, cnywehH ce MeTOAOM NPABHMX KOHCTPYKUMja. Tako je ueo cucTem
yroeopa o ocurypawy 6uo marpaked Ha jegHo] jeamHoj ogpesnbu rpahawx-
CHOT 3a8KOHWKA O yropapary y HOpMcT Tpehux nuua. Ha Taj HauwH, Hajnpeue
notpebe npasHor caoBpakaja Bune cy 3afoBO/meHe M MPEaBHO (DYHKUMOHM-
carbe yroeopa omoryheHo, anM Kako je MNPUMETHO (PaHLYCKH nNpPasHKK
Henu, spwehbn uyeny oey onepaumjy Ha [pokycrosom kpesety, uYume je
6uo pedpopmucaH M cnyTapaH NpMpoAHM pa3euTtak oee ycraHose, Bap ¥y
W3BECHWM NPAaBLMMa.

Hajzap, kao jepan of THNMYHMX NPUMEPAa CUMCTEMATM30BaHMX NPAaBHMX
KOHCTPYKLM|@ MOMEe Ce HABECTH M TeopHja npasHe nuuyHocTH. [a 6u ce omo-
rykhuno pasHum rpynama /eyaM [a nocepyjy MMOBMHY, A& PAachonamy Ho-
me, pa obasmajy pa3ve npasHe NOCnoBe y MMe rpyne, pasHa npasHa npa-
BvMna notpebHa 3a Ty CBPXy rpynMcaHa cy OKO MOjma MNPAaBHE NMUYHOCTH.
MNpasua nu4HOCT ce MOjaBrbyje TaKo Kao jeflHa KOHCTPYKUMja, jefaH MHTe-
nexTyanHM KOHUENT CTBOPEeH Y UMby ga ce uisecHe nortpebe ppywreeHor
WHMBOTa Npesefy Ha TepeH NpaBHe NOTHKe.

B. “PHTHHH TPagHUuMOHANHME MEeToda TYymauerba W NMPasBHM MOAEPHM3IAM

1. — OCHOBHE TE3E NPABHOI MOJEPHM3IMA. — TpaguuuoHanHe
METOLE TyMa4yerba Koje cy Bune 3acHOBaHe Ha HAEjM [a Ce CBe YKYNHO npaso
HaNnasM y 3aKOHY, M fa ce ueo npobnem NpPaBHOr KMBOTA CACTOJM Y M3Ha-
naXdersy jegHe Npe3yMMpaHde W Bule (DUMKTHMBHE BO/be W Hamepe 3aKOHOZaB-
4Yese, M3assane cy jegHy muBy peakuwn)y kpajem XIX eexka. He mome ce,
mehyTHMm, CNOPHTH NO3HTHMBUCTMYKO] LUKONM & OHa, W NOpPes YNOPHOr OAPH-
Uata MocTojara NPasHMHa Yy NO3UTUBHOM Npasy, Huje ocetuna norpeby pa
Ce 3aKOHCKO nMpaso npunarogu notpeBama ApywTeeHor wusota, Camo oHa
je sepoBana y Hevcupnmusy mok noruxe Koja je M3 3@KOHCKMX npasvna
6una y crarmy Aa ca mMaremarMykom curypHowhy M3Befe pewesse 3a cBe
moryhe cnyuajese. OTtyaa ynotpeba meToge NPaEHMX KOHCTPYKUMja Koja
je, nytem uarpahuearbd W NpOWMPUBAaNEE NOTMYHMX KOHLEnaTa umana Aa
ApMAarogM ancTpakTHa M ONWTa 3aKOHCHA MNPAaBMNa HOBHMM COLManHMM YM-
HeHuuama. MehyTum, ca npasom Ce MOrno MOCTABMTH MHTaLE, KONMMKO CYy
OBe CYNTHNHOCTH (hopmanHe NOrMKe morfne AOBECTH A0 MNPAaBMNHOr pelue-
twa mHorobpojHnx apywrTeeHx npobnema, KOjM Cy Ce HenpecTaHo nocras-
manK esonyudjom apywrseHux npunuka. Konuko ce y osakeom nocryna-
Yy BOAMNO Mano padyHa o CTBAPHOCTH, Hajbo/be ce MmoMe BMOETH M3 Tora,
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WTO Ce jeaMHO Ha NONA3HO| TauuW OsMx onepauuja, y oapeabama koje je
sakoHogasaly 6GMo M3[A0, M TO AOCTa OAABHO, PAAW perynucarba nojeaMHnx
TAUHO AEMHUCAHMX OAHOCA, HANA3MNM ENeMEHTH PEeanHoCTH; CBe wWTo je
nONa3MNc nocne Tora HUje BMAO HMWTAE APYro, A0 HM3 NOTHUHMX MHAYKUM]A
M aeayKumja.

AKO Ce MnaKk 4ecTo Aewasanc Aa Cy Ce 3aK/byulM, A0 HOjux ce aona-
3MNO MyTEM NOrMYHOr Pe3OHOBAaK4a, NOAYAAPAaNM Ca CTBADHHMM notpebama
MBOTA TO j& AONa3MND OTYAA, WTO Cy CBe Te KOHCTPYKuWje Gune camo
CNOMHK anapat KOjW j& MMao Aa NpuWKpHje jeaHo Hoso pelerse, Bes gop-
MaNHOr OCAOHLUA y 3aKOHY. YecTo cy nyTa CyQosW W NpasHa AOKTPMHAa, py-
xosoheHu notpebom aa aohy A0 jeAHOr pelwersa Koje WM je M3rneganc
cyBjextueHo Hajbome M HajuenMcxofdHMje, CTBApank npasHe HOHCTPYKUMje
13 64 OBO HMXOBO MUUYHO MHIL/BEHE M3TNELAN0 KAo (ParanHM W HEYMHTHH
pesynrar jeaHe CTPOro noOruyHe npasHe mertope. Ta mewaenHa mamehy
hopmanHe noruike WM cybjexTuernx ocehara npasHWKa, Aosogwna je Ao
mHoroBpojHux Teopuja. CHOPO 33 CBAKO KOMMNNMKOBaHM|E NWTae NOCTO-
jano je no HEKONMKO PElleHa W TO BPNO HYECTC Pa3nuuuTMX, 38 KOja CY Hok-
XOBW 2yTOPM TBPAMNHM Aa Cy PelynTaT CTPMKTHE MPUMEHE noruuHe meToje
TYma4etha HacnoleHe Ha 3aKOHOAABYEBY HAMEpY. Tvme ce nokazanoc Aa
NOrMUHA METOAA HMMAa HH OHy Aobpy ocobuHy Koja joj ce obuuko npunk-
cuBana, a TO je Oa Ce €a MaTemaTHYKom curypHowhy W3snaud u2 3aKoHa
notpeBHa peweta, OHAA Ce jaCHO NOCTABWNO NWTatbe A8 NM NOTMUHM KOH-
LWenTH W NpasHe KOHCTPYKUMje HMCy camo jeaan HenotpeSad anapar, Koju
CAaMO OTEMAEa M KOMMMMKYje AMPEeKTHO Yy3umawe y o63nup u npasunHy
OUEHY EKOHOMCKMX, COLMAaNHUX, TICHXONOWKMX M MOPANHMX YWreeHMU,
peanHy noanory ceux npaeHux npasuna. To je ocHosHa mpeja koja je, ca
mawe MnM BMwe cpehe, MHCNMPWCana pasHe TeopHje NPABHOT MOAEPHMU3IMA,
wKony ,cnoBoaHor McTpaMueatka npasa’’, wkony .cnobogHor npasa’ wTa.

[naBHe KPHWTHKE HOBHMX Teopuja Bune cy ynpasrbexe APOTHE KNaCHUHOr
CXPEATaMhE 38KOHE KAo je4HOr anconyTHOr M HENPOMEHILMBOT H3BOPA UENOoKYN-
nor npasa. [o cxsararMma NPEBHOr MOAEPHM3MA, TEKCT 3aKOHa, Kaj je jen-
HOM JAOHeT M nywTed y npaeHu caoBpahaj, ogsaja ce oa Mucnk M BOMme
laxoHopasyese A3 BM KMBEO WM pa3BMjao ce CBOJMM COMCTBEHWM MHHMBOTOM.
3aKOH, KOJM j@ CMATPaH Y MOMEHTY CBOra AOHOWEHAa K30 W3Pa3 KONeKTUE-
He npasHe casecTw, Tpeba Aa eBonywpa ca wom K na Byae Tymaden, M3 pana
y AaH, y cknagy ca Tom esonyuMjom. [ipyrum peuuma, Tpeba y3etn 3aKoH
kao jepHy sacebHy UenWHy, OfBOjeHY Of HEroBOr HenocpeaHor Mssopa —
3aKoHOABYEeBEe BO/b@ — KOja ce Hanasu y TeCHO] OpPraHcKoj Besu ca apy-
WTBEHHMM HMBOTOM M y CTANHOM npouecy npunarohasara Heroeoj nocryn-
Hoj eBonyuMju. MNpema TOMe, OHM KOjM AOUHM]E TyYmade M NPHMErLY]Y 38KOH,
He camo ga He 6w Bunu cneno Be3aHu 3a nNpBobWMTHY 3aKOHOAABYEBY BOMY
W Hamepy, seh 6W mornu ga popCHpajy 3aKOHCKM TEKCT Aa 6M M3 tbera ua-
ByKnW HoBo pewewe. lNpu Tome 6u Guno Ges samHOCTM TO, A3 33KOHO-
[aeal, HMje HW MOMMUILAO Ha TAKBa peluersa; rMasHo je A& OHa oarosapajy
3aXTEBMMa BPEeMEHa Y KOMme ce Tymauu M npumetsyje zawon. lMpunuxom
npocnase cToroAMuisHue paHuyckor rpakadckor saxoumuka 1904, Tapaisu
npen npetcegHuk dpaHuycke Hacauuje je pexao: ,,Cynmja He Tpeba ga ce
BeKe fa TBPAOIrNaBo WCTpaskyje Kaksa je Buna npe cro roguHa MHcao
TEOPUa 38KOHWKA, KAAa Cy PeAMroBand o0Baj MnW oHaj weros naparpad. Ou
tpeba pa ce ynwra kakea 6u ona Guna kap 6w Taj ucTh naparpac 6Mo AaHac
peavrosad oa Hux. OH Tpeba ga wma y suay ma y NpMCycTey ceMX npo-
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weHum, Tpeba na Gyge M Yy CHNnagy ca OnwTHm TeHaeHUMjama KOje NpOMH-
Majy UENoKynHo No3WTHBHO 3akoHogaectso. [a 6u ce uzberna nornyHa ca-
MOBOMLHOCT CyACKMX oanyka, noTpebHo je ma oHe, y csojoj cTeapanaykoj
AENaTHOCTH, WMAajy M3BECHOT OCNOHLA Yy aHaNOrWjM ca nocTojehim NpasHMM
nponucuma. M cam 3aKOHOAABAL, Y HOPMANHMM NPMAWMKAMAE, Kaf AOHOCH
HOBE 38KOHe, MOPa BOAMTM PauyyHa O OCHOBHWMM HAaYenMma W Ayxy npaeHor
NOPETKAa Yy HOjH MMAa A& Ce MHTEerpHMpa HOB 3aKOH.

lWto ce tvue npunarohasarea ancrpaxkTHMX WM reHepanHux nponuca 3a-
KOHa MHAMBMAYANHUM Ciyyajesuma w notTpeBama NpomeH/smee CTBAPHOCTM,
npobnem je nocrasmeH jow of Apucrotena, KOjh |& CXBaTMO NpPaBMYHOCT
Kao jemHy HyXHy nonpaeky rexepanHocTd zaxoHa. OH je cmatpac ga ce
38HOHCKO NpaBWNno Mama Y CBOjO] MPHMMEHH MNPHMNarofMTH CEMM OKOMHOCTMMA
NOjeAMHUX Cny4ajesa, Kao WTO HEPOHMTM nersup ynoTtpebibasaH 3a necHw-
jaHCKe KOHCTPYKUMje, Hanpas/eH Of enactHuHe Matepuje, nNpuWarsa y3a Haj-
HeMNpaBsunHKje HOHTYPe NojefMHUX npegmeTa.

On ysex je, paxkne, 6una ysuhanwa notpeba ga ce CYAM|jM OCTABH W3-
secHa cnoboga oueHe y npumeHH objexTMBHOr npasa Ha HOHKPETHE Cny4ya-
jese. Y pumckom je npasy ta moryhHoct Buna npuaHata npeTopMMma, KOjM
Cy je spno kopucHo ynoTpeBmasanu 3a yBnamasamwe KpyTHX M OPMant-
ETMUKKX nponuca npeobuTHOr, ycko cxeahedor rpakanckor npasa, u 3a crea-
parke NpoMeHa y cKnagy ca CTanHo HoBum noTtpebama npaBHOr >KMBOTA.
Y EwWrneckoj je noctojana yCTaHOBE CrReuMankMx wCyaosa npaswuHocTn'
(Courts of equily) umje mme seh posommHo NOKasyje rnasHy TeHAEHUM)Y.
Yonwre y3eBlwM, CBe A0 HArNOr LUMPEHa NMCAHOr 3aKOHCKOr npasa Koje
AatMpa us nouetka XIX sexa, m g0 Tpuymda anconyTHe cyBepeHocTH 3a-
HOHa Kao M3pasa owrTe BO/KLE, CYAOBM Cy MMENM YBEK WMPOKY BNAcT y KOH-
HPETHO] NPHMEHH NPasa M HEroBOM npunarokaearwy. Y nouerrky XIX sewa,
atpubyumje cysosa y Tom nornegy 6une cy 3HatHo cyerHe. 3a 1o cy no-
CTOjaNnM M MCTOPMCKW Pa3No3M, YrNaBHOM Tera aa ce orpaHMYe 3noyno-
Tpebe Koje Cy YMHMAM CYAOBM CAMOBOMHMM TYMAUSHEM W MEHaHem 3a-
koHa. Haweno nogene Bnactu npotusuno ce je OBOJ y3ypraumju zakoHogae-
He BnacTW o cipaHe cyposa. Cem TOra, 3aKOMM Cy yrnasHOM 3af0BOma-
Banu notpebe npasHor »wmeota y XIX seky. Owu cy 6unm jow pocra ceeme
MHCNHPauMje, CKOPO /[OHEeLLEHH, & KOMMNEKCHOCT APYWTBEHOr HMBOTA M
FEroB TEMMNO PasBnTKa HMCY jow Bunn ysenw ganawrse paimepe. 36or Tora
CY CYAOBM MOrNKH Aa@ ynoTpeGom NOruyHe MeToge Tymauera, OCTasLuM y
rpaHMuama Koje um je obenemasana Teopuja nogene BNACTH, MNAK, KOAHKO-
TONMKO, oarosope notpebama npasHor MMBOTA.

¥ mopepHo noGa, NWCaHW 3aKOHM He MCTY BMILE MCMYH:ABATH y npas-
HOM JKHBOTY CBE OHe (PyHKUMje KOje MM je AoAeMBANa TEOPHja M3 NoYeria
XIX sewa. 3axkoHopasHa snact je npeontepekexa 3amaumma Koje joj no-
ctap/ba cse peha uHTepeeHuMja apase y cee gomeHe APYLWTEEHOr M-
sota. OHa He moe BHlwe cneamTw, KOpaK y xopak, 6p3y M BPNo HMaHCH-
PaHy eBOnyuMjy cOuManHMX uukenWua. Ycneg rora, nojaemyje ce notpeba
Ad C& CYACKO|] NPaKcWM NoHOBA NPM3Ha ynora KOjy | oMa wmana npe XIX
BeKa, y mpunarohasary NpaBa y HEroBOj KOHKPETHO] CBAKMAALWKO] NpH-
MeHW. AnM, KAO W KOA MONYHaBarkd, W TO CABMjarbe ONLWTMX MPasHMX npa-
Buna npema wMeoTHWM notpebama He tpeba pa Gyge rwuxoBO Nommerse W
kpwerse. Cyaoen mopajy octatm y rpaHmuama opgpehernm onwTHM Haue-
fMME W QYXOM 3aKOHCKOr npasa, AajyhM Mm jeaHO PazymHO W NpasMnHo
Tymauere. JegHo OTBOPEHO raerse 3aKOHCKMX NPonMca, noa M3rOBOPOM
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reMxoBOr npunarohasarka HosMm noTpebama, ogeenc Bu Ka jeAHO] NpasHOj
aHapxuju ca Be3bpoj manWx 3aKOHOAAaBaUa, KOju BM no csome Haxohersy
u cyBjextueHum ocehareMma npexpajanu CTape M NPasuMM HOBE 3aKOoHe,
Besz owMx noTpebHuMx rapadTMja Koje BawHocT Tora nocna 6Gesycnoewo
saxTesa.

Vi. OA NH BAH ZAHOHA M OBMYAIHOI MPABA NMOCTOIE U OPYTH
DOPMANHHA H3BOPH MNPABA!

MNurare ce moMe NOCTABMTH CamO 33 HAYYHO, AOKTPMHANHO Marpahu-
Bare Mpasa M 3a CYACKY NDaxcy.

Mz objawieera KOje CMO MNOCBETUNM MWTakY TYymauera M npMmeHe
3aKoHa, mowe ce AcBuTH jegHa nNpuBnMIKHa CNMKa O YNO3WM KOjy Yy no3u-
TMBHMM CHCTEMMMAE MMAjy AOKTPMHA M CyAcKa npakca. Ta ynora je y mo-
aepHom poby cee 3natHmja. M poxTpmuHa W cyfcka npakca cy HeonxoaHw
capagHuum v nomohHHuKM 3akoHopasua y Aonytbasary W paspakusary no-
3MTHBHOr Mpaea, y HeroBom npunarohasarey HOMNNEKCHMM M cTanHo no-
KPETHMM YHHEHHLLGME OPYLWTBEHOr MMBOTa. AnM M nopeg TMX M3BaHpPegHo
BaMHWX (DYHKUMja, MNaK Ce, HM QOKTPHMHA HM CYACKa NPAaKCa, HE MOry cma-
TRPaTH Kao HORPMAaNnHM M3BOPH Npasa.

Wro ce TtMye poOKTpMHE, HeH papa moxme BWTH 3aucTa cTRapanauxm y
uarpakuearsy NOIMTHEHOr NPasa, anu HEeHa MWLLI/BEHA HE MOTY MmatW dop-
ManHy cHary 3akoHa W obuuyajHor npasa, cem aKO WM NPABHW CHCTEM W3-
pMuHO He gaje obaBedHy cHary npasHor npasuna. To je Buo cnyyaj y pHm-
CKOM npaey ca KoHcTMTyuMjom Teopocuja |l (426 r. nocne Xpucra) wojom
je Buo yctavosmeH Tako 38, ,,Cya mpteux’. Mo TO] KOHCTHMTYUMjH, CyAOBM
cy Mmanu aga ce obaBe3HO NPUAPIKABAE]Y MMLUMLEHA PHMCKMX npasHuka [Ma-
nuHujane, lajyca, Ynnujana, Maena v MogectuHyca. ¥ cnyuvajy ucror Bpoja
CYNpOTHMX MMWmbera, Tpebano je patw npesary muwmbery [ManuHujaHa,
KOjM je Tako BMO cmaTpaH Kao NpeTceAHMK OBOr XMNOTETHYHOr CyAa npas-
uura seh ogarHo ympnux. Camo, y Tome cnyuyajy ce paguno o jegHoj BPCTH
3aKoHogaBHe peuenuuje Beh MOIHATMX MULIMLEHA NPABHE AOKTPHHE,

Y paHawmKMM MOABPHMM CUCTEMMMAE, TAKBa BPCTa Aenerauuja 3aKoHo-
AasHe BNAcTH NPaBHOj AOKTPMHM HE MOoCToju M Buna GW NPOTHBHA OCHOBHMM
Hayenuma ApxasHor ypehewa w nogene enacrtu.

M kap Bu cem nucum Bunm cnouM y peiersy xoje Tpeba gatk jegaHom
NTaksy, MAEKONMKO TO pewere Buno ymecHo v gobpo 3acHOBaHO, MnNak
oHo ocTaje Heobape3Ho, jep HMje CAHKUWOHWMCEHO Of MPAasHOr CMCTEeMa Kao
jeAHo hopmanHo npasHo NpasMno. YTuUa] AOKTPMHE je AaKkne yBeK WHAW-
PEKTEH; HEeHA MHWMLEeHAa 4YeCTO MOy MHCMNMPMCATH CyACKe oanyke y no-
rneay Tymadersa WM NpakTH4YHe npumeHe no3uvTieHor npasa. Cem TOra, gow-
TPMHE MOME BPLUMTHM YTHLAE] Ha 3AHOHOAABUA NPM NpoMeHama u pedopma-
ma nocrojeher sakoHa, Anwm reHa rnagHa dyHKUMja CacToju ce y CTBaparsy
mogepHor obuuajuor npasa. Y paHawreMm xeteporeHum u BpojHO orpom-
HWM 3ajefHvuama, Hemoryhe je 3amMucnuTi cTBapake obuuajHor npaea vy
Kome BM yyecTBOBaNWM nojjedHako ceM uynaHoBM 3ajeaHuue. MehyTum, TO
MOMe BWMTM KONEKTHBHO Aeno npasHe AOOKTpMHe y kome Bu wnaca npas-
HMKA, KOja |& 38 TO TEXHWYKW HajCNpemHMja M Hajno3saHuja, y3umana rnas-
HOr yuewha
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Marepuja Hojy perynvwe mehyHapoAHO npaso orpomHo je. Ty ponase
mehyHapoaHa TepuTopHjanHa KOMMNEeTeHUW]a ApMasa, HMAOBa Mpasa M
AymHoCTH ¥y mehycoBHuMm 0OHOCKHMA; OpPraHM Npexo Hojux Apase oppia-
sajy mehyHapoaHe opHoce, 3aTm OpraHu3auMja pazsumx mehyHapogHux
YyCTAHOBa W HMXOBE pecnekTueHe atpubyumje. MehyHapoaHo npaeo wcTo
rako npegswha pasHe HauuHe 3a MmupHO pewasarse mehyHapoarmx cykoba
yctaHosmaeajyhu npouegype W HagnemHe opraHe 38 TO: KOMMCHjE 38 MM-
pewe, apbutpamne cypose, Cranum cyn MehyHapoaHe npaspe wra. Hajsag,
oxo ce Baeu M perynucaseem ogHoca y cnydajy parta; mehyHapogHo npaso
TEWM AA XymMaHWdyje par nocraemajyhM M3secHa npasuna 4YOBEYHOCTM 34
iweroso sokewe. tberosu nponuck oapehyjy nonowsaj partyjykux gpasa
HA0 W NONOWAE] HEeYTPANHKMX APMABA HOje He y4yecTeYjy y party.

2. — Wasopu mehynapopgwor npasa. — [nasHu Wasopu mehyHapoagHor
npasa cy mehyHapogHn yrosopu w obuuajuc npaso.

Yrosopu ce s3akmyuyjy uvamehy Opwasa y Wniby A8 Ce CNOPA3YyMHHM
NyTeMm CTBOPE, M3MEHE WMNM YKMHY M3BECHW NPasHM oaHocH. Yrosopwu obuu-
HO CTBapajy jeAaHo cneuwjanHo npaso koje obaeesyje camo apwase, yrosa-
pajyhe crpanke. Taksm ce yroeopw Haidmsajy geocTpaHum (BunatepanHum).
Mopeg osux ABOCTPAHWMX NOCTOje M KONEKTMBHM YroBOpWM KOjWM Belyjy sehu
bpoj apwaea. Makr [Apywrsa Hapoga je TWn jeAHOr KONEKTMBHOr Yroeopa
woju sesyje suwe og 50 gpwasa. Tu KoneKTHeEHM yroBOpWM npeTcTaBmajy
jeary BpcTy mehyHapogHoOr 3aKOHOAABCTEA, jep NOCTasikajy onwTa M
ancTpakTHa NPasvna Koja fvye Ha 3aKoHCcKe nponuce. [socTpaHu yroeopw,
rge ceaka Apmasa Mma npeg ouMma ceoj nocebHu uHTEpEC, BMWe Ce npu-
Bavkyjy TMOy yroeopa KOjH CHNanajy nojeguHum.

ObuuajHo Nparo jow yBeK NpeTcraeba rnasHM GoOpmanHu uM3sop mehy-
HapoAHor npasa, nowTto je sehku weros geo obuuajHor nopekna. 3a crea-
paie obuuajHor npasa y mehyHapogHOM MHMBOTY Bame MCTH YCNOBW Kao
W y yHYTpallkem Npasy: Ayro noHassfkaHa nNpakca W npaeHo ybehere ga je
ta npakca obasezda. McTo Kao W y yHyTpawswem npaey, obuuajHo npaso
HMje yBEeK yHMBepcanHo M onwTe, seh mowe BUTH pernoHnaHo, Tj. BE3WBATH
camo jenad wW3sectaH Gpoj agpwasa. Tako H. np. u3secHa obuuajHa npaswna
BEe3yjy camo eBponcKe ApWAaBe AOK Apyra oner camo gpwaee JymHe Ame-
pUKe M“TA.

Cyncka npaxkca M [OKTPMHAE HMCY, KA0 YOCTanom HU ¥y YHYTpalHbesm
npasy, dopmansiu wisopu mehyHapoaHor npasa. Mehytum, ¢ obaupom Ha
BENMKM 3HAY8j KOjM MMa nﬁhqajuo npasoc vy mehyHapoaHoMm HMBOTY, CyACKa
npakca M AOKTPMHA Kao HE]&KTHBHM]H areHT™™ y terosom yrephusarey M
npeuMiMpary, urpajy oege jow sehy ynory Hero y yHYTDalltbMm NPAasHMM
CHCTEMMMA.

Yecro nyta je mekyHapoaHom npasy oOCnNopasaH KapaKTep npasa M3
pasznora wWTo HWje cHabpeseHo NPWHYAOM, Tj. WTO Hema 3a cobom mate-
pujanHy cHary koja 6u y cnyuajy notpebe obezbeguna reroso uMsspuwetse,
Mu cmo eeh paHumje umanu npunuie ga ce nozabasumo o0BUM nNUTarbEM,
Kafi CMO MCTaKNM [a mMarepujanHde CcaHkuMje HuCcy jeauHa BurHa HapaxTe-
PHCTMKA NPaBa, ¥ Ala OHO MMAa W CBOjY YHYTPalwrky mopanHy speaHocT. Tpe-
Ba woHcTatoBaTM ga mehyHapoaHo nNpaso 3awcTa NPETCTasmba jeAHo jouw
HECABPLUEHO M HEeNnoTNYHO MNPAaB0, and OHO MNaK MMAa HeCYyMHMB KapakTep
npaea. [lybokM y3poK werosor sarersa v oBaBe3HOr KapakTepa nexu, Kao
M KOA yHyTpawer npaea, y Aybokoj norpebu fygckux gpylwiTasa ga muee
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no jeanom ytepheHom pepy bes kora Hema HanpeTka W UMBMNM3ALM|E.
Mopa Ta CBECT y M3IBECHMM NEpPMOAMMA /bYACKE MCTOpUje Huje AOBOMLHO
passujeHa KOA NOjeAMHMX HapoAa, M OHpaa 3Hauaj mehyHapoaHor npasa
cnabw. Mnak, kap ce ancrpaxyjy nojegwHe nepwoje 3actoja M onagaksa M
Kan Ce NOCMaTpa ONWTH TOK MCTOpHMje YOBEYaHCTBA, MOME C& KOHCTATOBATH
CTAnHM KOHTMHYWTET Yy pa3suTky Maeja mehyHapopHor npaea. Y cBakom
cnyuajy, Tpeba npumetTH Aa mehyHapoaHo npaeo, ako Huje cHabge-
BEHO AMPETHMM CaHKuMjama, OHO pacnonawe uHaWpekTHim. OHo je npe
cBera 3JaCHOBAHO Ha PeUMNPOUMTETY, M APKaBa, Hoja He Bplik ceoje mehy-
HapoaHe obasese, M3NaXe Ce PH3MKY A8 M HeHW CrosmkHu WHTepecu Byay
Ha OCHOBY penpecanija MCTO TEKO HenowToBaku u noepehenu op crpaxe
APYTHX Ap#asa. 3aTHm, He tpeba narybuth M3 emga gudysHe CaHKUM|e Koje
AONaze off CBETCKOr jaBHOT MMLL/LeHa Npema jeAHO] APMAaBW KOja CTanHo
raau cee enemenrapHe mehyHapopgHe obaeese. Kao mkagusmuaye, Tako W Ha-
POAM HE MOTy Y A8HAWMEM CTarky UMBMNM3auMje JKMBETH MOTNYHO yCam-
EEHH M OfBOjeHHM oA uenor cseta. MehyTHm, HUBOT y 3ajeAHMUM KYNTyp-
HHX HaApOAa MpeTcTaB/ba 3a CBaKy APIXKABY NPWXBATAHE JEAHOT MUHMMYMA
obase3za, Be3 KOJMX je cBAKM 3ajefHMYKM MMBOT Hemoryh. Y To] uutbeHMUM
newmu obape3Ha CHara M HEMWHOBHOCT MOgepHor mehyHapoaHor npasa.

3. — MNopena mehynapoaHor npaea. — [lpema jeaHoj ctapoj nogenk,
woja jow pgatupa og lpoumjyca, mehyHapoaHo Npaeo ce genu Ha ABa rnasHa
Aena, Npasc MMpa, Tj. NPaBo Koje Ce Npumersyje y OAHOCMMAa ApMXasa 3a
BpeME MHpa W PaTHO NPaeo, KOje Ce npumerbyje Yy OAHOCHMA HacTanum
yenep pata. Jlakac noctoju TeHgeHuuja Aa ce u y mehyHapoaHom npasy
YCBOjM Nopena CnMyHa MOAENM Koja NOCTOjM Yy YHYTpawwem npasy. Taxo
ce 4YMHM nopena Ha melhyHapogHo jaBHO, melyHapoaHO NpHBaTHO M Mmehy-
HAPOAHO KPHMBWYHO NpPaBo.

MehyHapoaHo jaBHO NpPaBo moXMe Ce NOAENUTH, NO Yrneay Ha yHy-
Tpalwrse jaBHO nPaBo, Ha YCTABHO W aamuHucTpatusHo. MehyHapoaHo
yctagHo npaso Gaeu ce nNpoydYaBarsem OMNWTHUX NPasuna opraHusauuje me-
HyHapoaHe 3ajeaHWue, u3eopuma mehyHapoaHor npaea, pasrpaHMuyetsem
KOMNeTeHuW|e MNojedMHHX ApIKaBa, HMXOBMM OPraHWma 38 oprHaBaree me-
hyHapoaHux opHoca uta. Ty Aona3ze W npaeuna o CKNanakwy 4 W3BplLEHY
mehyHapoaHMx yroBopa, 3a8THm PasHW HaUWHK 3a pellasarke mehyHapoaHuX
cykoba wta. MehyHapoaHo aagMHMHMCTPATHEHO NPAaBO MMa 38 npegmer opra-
HM3AUM]Y M (yHKUMOHMCare pasHux mehyHapogHux 6upo-a, yHWja W KO-
mucwja (Hnp. nowTtaHcko-Tenerpadcko-TenedioHcKe yHuje, mehyHapogxe
yHMje 3a wenesHwuwn caobpahaj, mehyHapaHe opraHuzauuje pana, KOmM-
cHje Koje YNpaBmsajy Pa3sHMMm MHTepHauWoHanuiosaHmm pekama Pajuom, [dy-
HaBOM MTA.).

MefyHapogHo npuBaTHo npaso ce Hasu cykobuma 3axoHa pasHux 4p-
WaBa KojM HacTajy ycnej NpUBaTHO-NPaBHMX ofHoca uMamehy nojeguHaus.
FlospekM © MPOCTOPHMM FPaHULAMa BaXKEHa 3aKOHa, MM CmOo Beh W3Henw
y 4emy ce cactoju npeamet mehyHapogHor npueartHor npasa. Ycneg no-
Tpeba mehyHapogHor caocbpahaja, gpwaee cy opycrane of Hadena fga ce
Ha HHXOBO| TEPHTOPHMIHM WMCK/BYYMBO NpMmelsyje HMXO0BO HauWOHanHo 3a-
KOHOQABCTBO W [O3BO/bABAJY, NOA M3BECHMM YC/NOBMMAE, NPUMEHY CTPaHWX
3aKoHa. Y 3amedy 3a Te y3ajamHe KOHUECHMje, W HMXOBW 3axkoHk aobujajy
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kewa. Ca gpyre crpaHe zap gpmaga, Kag Ha Np. 3aKbydyje ca NPUBATHMM
nuuMma yrosop o HabaBuM HEKOr BOJHOr maTepujana, KOjW WHade noTtnaga
noj NPOrMce NPUBaTHOr Npasa, He pagM y jaBHOM kHTepecy?

Monreckunje je dpopmynucao jepan apyru kpurepujym. Y jaBHo npaeo
B cnapand opHOCH M3amely ApXasHMX OpraHa M NOAAHWKAE KOjMMAa OHM
sanosegajy. Y npueatHo npaso mehycobum oaHocu rpakana. Anu Hw osa
nofdena HMje yBeK Ta4yHa, jep APMasa 4YecTo yna3w y OAHOCE NPMBATHOr
Npaea ca NojefWHLMMAE, Ha NpP. Kaj YNPasiba APMABHMM MMAHEM, Kag 3a-
Kibyuyyje pasde yrosope 3a um3sohere [aBHMX pafoBa MTA. M He MOMKe ce
pehM pa va spcra ogHoca cnaga y jasHo npaeo. 360r Tora je gocra Tewke
OOPeNMTH Kaj jeAaH APWABHW OPraH ynasv y OAHOC Ca NojeaMHuMma, Aa
MM OH TO 4YMHW y CBOJCTBY OpraHa jaBHe BNAacTW, MNW y CBOJCTBY npeTcTas-
HMKa [APMABE MOCMATPaHe Hao NPMBATHO-NPAEBHE MHYHOCTH.

Y MOABPHHM NPaBHMM ApHasama ce npumetsyje y npaxcn obuuHo
cnepehm I{pHTEpH”’M. Ma fa je M OH npegmer MHoroBpojHHX KpWTHMKa of
CTpaHe HajHOBM]e NPABHE [AOKTPHHE:

OpHocw jasHOr npaea Cy OHW rae Ce JpXaea nNojasbyje y BpLUeHy
EHEe CyBEpeHe BnactW, Hemajyhu apyrux orpaHuuersa A0 3aKOHE W ypea-
Be koje je cama cebu nocrasuna. Axo cy oba npasHa cybBjexta apmaBsHu
opraHd, CBaku Of WX BPWM CBOje 3BaHWuyHe aTtpubyumje xoje cy my goae-
reeHEe OJ CTpaHe ycTasa, 3aKoHa unv ypeabe M Taxae ogHOC cnaga y jaBHO
npaso. Kag je, mehyrum, camo jepan oa pea cyBjexrta apmasHuM oprad, ACK
je ApyrHM NpMBaTHO NMue, OHAA TAKAB OQHOC CNaga y NPWBaTHO MPaBso, aKo
Ce APMXABHW OpPrad nojaesbyje nNpema NojJefHHLY Kao PaBkonpasHa CTpaH-
ka, Yam Hema Te pPaBHONPAEBHOCTM, Tj. Kaj j& CagpXMMHa OAHOCA yHanpead
ogpekerHa 3aKoHMMa W AAMMHMCTDATHBHMM NPOMMCMMA, HA OCHOBY KOjMX
nocTyna ApasHW oprad kao AomuHupajyha crpada, creopeHs ogHoc go-
Nasu y jaBHO MpPago.

Osaj kpuTepKjym Aaje camo jegHy ONWTY MAEjYy O pa3srpaHuyetsy npu-
BATHO-NPAaBHMX W jaBHO-npasuux ogHoca. [lpenasz W3 npueaTtHor y jasHo
NPaso CacTojM C€e y NPenMBMMAa M HMjaHCama TaKo 4a Ce OH YecTo jeasa
mome npumeTuTH. Mma cnyyajesa KOjM ce Hanale Ha rpanHuum Wimehy ose
ABE rpaHe npaea, rge je focTa TelWKo npeuusHo pehw ga nuv ce pagu o
JEAHOM JEBHO-MPABHOM WNK NPUBATHO-NPABHOM OAHOCY.

Ycnep tora nojeaMHM MOfEpHM TEOPeTHYapH, Kac Ha np. paHLyCKk
npaeHuk Luru 1 Hemauxku npaeHui Henced, ma pasanumumtux Teopucxux pas-
nora, ogpu4y notpeby nocrojara ose nogene W 3acrynajy maejy jegdHcraa
npasHor nopetka. Osy waejy jeAMHCTBEHOr NPABHOr NOPEeTKa MCTO Taxo
TEXEe fAa cNpoBedy Yy MMBOT W MOAEPHA TOTANMTapHa CxBartara gpiKase.
Tako na np. HauuoHan-couManucTMukm pextam y Hemauwo] oabauyje waejy
nopene Ha NPMBATHO WM jaBHO Npaeo, cmaTtpajyhu je Kao jegan ocratak pum-
CHMX NpaeHux cxeatarea. [lo weroBom rneguuTy, HHMjeQHA YerbeHMUA jaBHOr
M NPHBATHOr MMBOTA HE MOME OCTATM CTPAaHA APMABHOM MHTEpEeCOBatsy ¢
3bor rora He Tpeba CTBapaTh HWKakey ncaeny usmehy npueatHo npasse
chepe, y kojoj ce kpehy nojeauHum, u jagHo-npaeHe, y Kojo] Bu Buno me-
CTa CAmMO 38 [ApMEBHE OpraHe Yy HMXOBMM [ABHO-NPABHMM MYHKLM]aMa.
Yoctanom, Tpeba npumeTtiTn ga ce W ysohery jeAHOr COUMjaNMCTUMKOr Oa-
HOCHO KONEKTMBMCTHYKOr PEXMMA CacTOjM y MOTAYHOM 3ametbMBatty npu-

BATHO MNPAaBHMX CAHOCA Cd jaBHO-NPABHWMM, Tj. ¥ yrcu.u,afby ayToOHOMM|e npas-
HOM MMBOTa NojeguHaua.
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HapaKTepMCTMKa NPasHOr PA3BHTKA ¥ MOASPHMM ApKaBama CacToju ce
y CTanHOM NPOAMParby jasHOr Npasa y BOMEH NpWBATHOr npasa. To ce Ha
Np. MOMEe KOHCTATOBATW Y MOrNeay PagHWYKOr NpaBa M couManHe 3awTtvre
pagHuia. Cranka wHTepBeHUMja Apiase y oaHoce wamehy pajHMKa M no-
cnopasaua, perynMcae DaaHOT BPEeMEHa, OAMOPE, XMIHjEHCKMX ycnosa
paja, pafHHUKOr OCUryparsa, CTBapawe PasHUX AAMWHMCTDATMBHWX Oprada
M yCTaHoBa WHCneKuuje paga, panHuukumx Bepam, komopa, wrTa. — npeT-
CTaB/ma CTanHy NeHeTpauMjy jasHOr npaea ¥ OAHOCE HOJWM CYy paHWje cnapanv
Y AOMEH MpHEaTHor npasa. McTo Tako, uHTepBeHLUM|a OpKage y oaHoce
CnofbHe TProsWHe CTaparbem HapouMTMX ycTawoea (kao Wa np. 3asog 34
yHanpehewe CnoseHe TProBMHE, APYLWTBa 38 M3IBO3 3eMAalbCKMX NPOM3BOAA,
yeoherse CUCTEMA HNMPHHTE WTA.) NpercTasia HOBO OrpaHKuyerse npasHe
ayToHOMM|@ NOjeAHHaLA W WMPEHE [aBHOr Npasa Aa AocaAdwHe npuBaTHe
oaHoce. Cse oBe nojaee AONase CBE BMILE A0 M3PAMaja y MOAEPHMM TeH-
AEHLMjama Ka ayTapxuju M AUPWIOBaHO| NPHBPEAH.

2. — fMopgena jaHor npaBa. — JaBHO Npaso Ce AenM Ha TpM rnasHe
rpyne: YCTAaBHO, BfAMHHHMCTPATMBHO M KPMBMMHO nNpPaso.
a). ¥Yeragwo npaso. — YctasHo npaso ce 6asM OCHOBHOM CTPYKTYpPOM

AdpXage W DPFEHHBEU‘HjDM BOXOBHHX [OpPMABHMX snacti. OHo ce dend Ha
TPH rnagHa gend.

1). MNMpewu ce Aeo oAHOCH Ha (hopMy OpMase, Tj. Ha ogpehMBarbe nuua
koja he MMCNMTH, XTeTH M paauMTH y ume apwaee. Haywa ycrasHor npasa
npoyuasa paszHe moryhe obnuxe BnagasuHe y jegHoj apwasu. Ha np. mo-
Hapxujy w penyBnuKky ca HMXOBMM PAa3HHM BapujaHTama, anconyTHy W nap-
NaMEHTAPHY MOHapPXW]y, onurapxMcky M deaepaTtmeHy penybnuky MTA.

2). Opyru Aeo ce OAHOCH Ha OPraHM3auMjy M Nogeny Bnacti y APMask.
HnacuuHa je nogena Ha TPW FNABHE BNAacTW: 3AKOHOAABHY, M3BPLWIHY W CyA4-
cKy. 3aKOHOZABHA BNacT M3gaje 3aKoHe, Tj. onwta obaseana npaewna no-
Halara 2a cee rpahade Kao w OpMaeHe opraHe. M3spwHa anacr Mma 3a
LYMHOCT Aa ce CTapa O M3BPLUaBamy 38KOHa a ¥ UMby OCTBapetha 3af4aTaKa
Koju cy joj nosepedn. OHa je aKTMBAH eneMeHaT APMAaBHe ynpaee, KOju
npegyauma notpebHe mepe 3a 3aj0BOo/kere oOnwTHx MHTepeca. Cypacka
snact ce Gasu nNpumersMBalbem 3aKOHA, Kaj ce NPMMeHsMBakse O4BOjW Of,
MIBpLWAaBaka, Tj. Kag NPMMEHa 3aKoHa noctaHe cnopka. OxWa npercrasiba
BMILE NACHBHH ENEeMEeHaT ApMaBHe ynpase, KOjM (PYHHUMOHMWIE TEK Kag ra
nojeMHUM MNM Cama ApXaBHa BNAcT CTase, NPMAMKOM HEKOr CROpHOr nu-
rawa, y noxper. Haueno nogene enactu je npeu NyT jacHO HOPMYNHCaHO
oa MoHTeckuja, ¥ OHO Ce CMarpa Kaoc OCHOB jAaBHOr MPaed MOJepHe npasHe
Lpxase.

3). Ha tpehem mecty, ycrasHo nNpaso mma 3a npepmer ofgHoc uamehy
APMaBHE BRactw v wHguemgye. Y CBMMa MOAepHMM NPaBHMM ApHasama
YCEOJEH |& NPMHLKN A8 NOCTO(M jefad MMHMMYM MHOMBMAOYANHMX nNpasa rpa-
haHa, KOjM ApMAaBHA BNACT MOPa MOLITOBATH.

[se ocHOBHE WAOeje Ha KOjMMa NOYMBa rapaHTHja MHAMBMAYaNHMX Npasa
jecy npasHa jeaHakocT M wHAWBMAayanHsa cnoboga. M3 npee wgeje notuue
jenHakocT ceux rpahada npeg 3aKOHOM W CYAOBMMa, NOAjeAHaKO Npaso Ha
apxwasHy cnywBy wm jasHe QyHKUMje, jegHaKOCT y nornegy CcHowerka no-
peckux Tepera. ¥ mHamemayandHe cnobope cnapajy npaso cnobopHor kpe-
Taka, 3abpaHa camosonHor nuwera cnobBope, cnoBopa TproeMHe, cno-

173









yBek nopej npusatHe TywGe, a yecTo M fea e, jaB/ba Ce APMABHH TyXHu-
nau Kao MpeTCTaBHMK 3ajefHMuE KOjU Yy nme nospeheHor ApywTeeHor no-
petka y3uma rnasHy ontymBy y CBOje pyKe M TPaMM KaMibasake Kpuaua.

Murare oCHOBa NpaBa Kawiasawa je Of yBeK 6uno npegmer AMCKY-
cuje. Mpema HajcTapujoj TeOpHjW, OCHOB fpasa KaMrsaBara je newao y
uaeju oamasfe, Tj. KpWsaly je Tpe6ao Aa MCNaWTa CBOj 3NOUMH. Ortypna je
Y MPHMMHTHEHMM NPaBMMa TeHAEHUMja Aa KasHe Byay CHOPO MaTeMaTHUKM
cpa3mMepHe YYMHeHO] KPHMBHUM. 3atim je powna TeopHja 3acTpaliMearka,
npema Kojoj 61 kazna tpebana ga mma NpeBeHTHBHO LejcTBo M Aa CBOjOM
o3bHmeHOWhRY W TEKMHOM 3annawm eseHTyanHe 3noudHue. Y Hoeuje poba
W3HeTa je MAeja ma KasHe nuwersem cnobopge MOry MMaTh Kao pe3ynTar aa
38 M3BECHO BPEME H3ONY[Yy KPMBUE W Y4YWHE ra HelwKoA/eMBMM 3a APYLITEO.
Hajsan, Yy MOAepHO] AOKTPHHM KPMBM4YHOr Npasa, 3acryna ce rnegMwiTe aa
Ha npeom mecTy Tpeba BOAMTH padyHa © nonpasuW KpHBUa. Mpema Tome,
Ka3zHe He Tpe6a NpumerbMBaTH ayTomaTcku, seh ce yBeK Mma y3umarth y
063Mp M NWYHOCT KPMBUA, CTyNak Herose cyBjekTHRHE KpWMBMUHE OAroBOP-
HocTH u moryhHoct nonpaske. Cee 6u To Mmano Aa Aosefe A0 MHAWBWMAYa-
nu3auMje KasHe, Tj. kasHa He 6u Ouna NPUMErHBAHA WCKIBYUMBO MNpema
oBjexTHBHOM KapaKTepy y4MHeeHOT KpWBMYHOr aena, sek B4 ce pogunoc pa-
YyHa M O NMYHOCTH KPMBLA, Kao M O cyBjeHTMBHMM OKONHOCTMMA NOA KOjMMaE
je KpMBMUHO Aeno yuureHo. McTopuja HPWBWUHOr npasa ce CacTojM Yy e~
roBOj CTANHO] XymaHu3aumju, u y npunarohasatey KasHu WHAMBMAYANHO] OA-
roOBOPHOCTH KpHBUA.

3. — Mopaena npweatHor npasa. — [lpkeatHo Npaso ce Aenu Ha rpa-
fianco M Tprosauxo npaso. lopep Tora, Ty cnapa w rpalaHCcKK CYACKH no-
CTYNaK maga OBa rpaHa WMa MyHO AOAMPHWX Tauaka ca jaBHHM NPAaBOM,
TAKO A& je NojeAMHM NMCUM cmaTtpajy Kac feo jaBHOr npasa.

a). Tnasua rpada npusaTHor npasa jecte rpakhaHcke npaso. O npea-
MeTy M npupoau rpahaHcKor Npasa, Kao W HEroBMM rNasHMM noaenama,
Euno je oNWHPpHWjE PeuYd Y HaWwMMm npepasarslma M3 rpahaHckor npasa Ha
woje ynyhkyjemo csoje cnywaoue.

6) TProsauko MPaBO CagpXuW CnNeuManHa npasvna Koja ce opHoce Ha
Tproeue W Tprosayke nocnose. Oso npaso perynvue nonomaj Tproeaua-
DHIHUKMX NWUa, a8 3a8TMM MONOXKA] TPrOBAYKMX APYLITaBa. 3atum capgpM
noceBHe NPONHCE O TProBaUKMM NOCNOBMME, O MEHWUM ¥ YeKy W Hajan
o crevajy.

Tprosauko Npaso NpeTcTas/ba jeaHo nocebHo, W3yserHo npaso Koje ce
npUMersyje Ha TProBauke NOCNOBE WM Ha OHa NKUA KOjuMa je yobuuajeHo za-
HMMarbe ga Takee nocnose 4uHe, Tj. Ha Tprosue. Owo nogepraea Tprosue
jEHOM CNeuManHom peXumy, nponucyjyhn Mm H3BecHe AYMHOCTH KOjHMa
He noanewy octanu rpahaHu, and pajyhu Mm W H3secHe nosnacrtuue HOjMMA
ce 0BM He mory kopucTuT, Crieuwanse AyHOCTH cactoje ce, mehy octa-
MM, Y YPEAHOM fpatky TProBauKMX KiMra Koje onakwasajy Aokasusarbe
3aK/byueHHx ofaBe3a M 3aTMM y ynucHBaly y TProsaukd perucrap. Hapo-
YWTE KOPMCTM cacToje ce y ynpowhasarwy CYACKOr NOCTYNKAa; y Onakiuikuama
y norneay AOKa3WBarsa TProsaukux MOCNOBAE, Y YCTAHOBM cTeuaja M npw-
HYOHOF MOPABHAHA Kaf HACTYNH WHCONBEHTHOCT jeAHOr TProBLa, Y OpraHW-
30Bakby HAPOUMTHX TPrOBAYKMX CYROBa Ca eKCNegWTHEHOM Npoueaypom 3a
Tprosauke criopose.
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Motpeba creapara nocebHor Npasa 3a TProsue W TProsauxe nNocnose
objawasa ce cneaehum paanozuma: llpso, 3a TProeuHy je Bpeme HoBay,
w 3bor tora Tpeba waberasatu cBe CyBMWHE QOPMANHOCTH rpakaHcKor
fnpasa Koje ycnopasajy TeMno TProBaukux nocnoea. C apyre crpaHe, Tpro-
BaYKO NPAEO rneja y TProsuy MOCNOBHOr YOBEKA YMjM je FMaBHW MO3WB Aa
oBas/ka npMBpeAHe onepaulje W Koju je, no CamOo] NpHpPOoAM CBOTa 3aHu-
matba, ynyhed ga To uMHK CBAKOAHEBHO M Y eefiim paszmepama. Ycnep Tora
ce of TProBUa MOXE 3aXTeBaTH seha npodecHoHanHa pyTuHa W NO3HaBarbe
poMmatluaja npasHux obase3sa Koje 3akmyuyjy, HEro oA jeAHOr matse MCKyc-
Hor nuua. Hbera Npaso He mopa A8 WTHTH Yy WMCTOj MEePW Kao ocrana nkua.
Hajaaa, “3 wmcTMx pasnora, NPotheCMOHANHW TProsay Ayxad je Aa Boau
cBOje NOCNOBE ypPeAHO W casecHo Aa 6u ce werose ofase3se y cBakom Tpe-
HYyTKy morne naxo, 6e3 rybuTka BpemeHa M CYBWLIHMX (POPMANHOCTH, KOH-
craTosatv, OBO j& W y MHTEPECY Camor Tprosaukor kpepaura, 6es wora Tpro-
EMHA HE MOME MMBETM M pa3BmMjaTH ce. :

Y semmama, Koje umajy mopcky obany M Tprosauxky ¢noTy nocToju
jow M nocebua rpaHa TProBayKor Mpaea Koje ce HasWea MOMOPCKO Mpaeo.
OHo perynuuie nutarme cBojuHe BpO/OBE, XMNOTEKA WM NPUBUNErHja Ha HoM-
ma, nonowaj nocage Bpoaa W ogHoc mamehy nocage, kanervasa Gpoaa M
BpoAcBNacHMKa. 3aTHM jOLI MHTaHke YroBOpa O NPeHoCy, ocurypary, OAro-
sopHocT BpopgoenacHuKa MTA.

g) FpakhaHckM CYACKM MOCTYNaKH CappM NPONMCE O YCNOBAMAa M HauMHy
Ha KOjWM Ce pelasajy NpMBaTHO-NpasHW cnoposu kimehy nojeguHaua, Wnw
uamehy nojeaMHaua u gpwase. Ha np. Kako ce moxe noauhu npusatHa
Tywba, KaKO Ce NofHOCe AOKAa3W, KAKO Ce WM3puuy npecyge WTa. Ty Aonasu
W NMTakbe MOCTYMKa © npuHyAHOM M3spuwewy W obesbehewy cyackmx npe-
cyna, kao u obape3a M3 ucnpasa woje cy pobune wnayayny W3BpLUHOCTH.

Y zakoHMMa © CYACKOM rpahaHCKoMm NOCTYNKy PerynucaHo je W nurame
opraHMzaumje ¥ HaanexwHoctn rpahaHckux Cyaoea, wro 6u, mehytum, cna-
AENO y HWMCTO jaBHO-NPABHE NponMce.

MpakaHckkn CyacHM NOCTYNAK HMMa jeflaH MEeLUOBMT HapakTep Tako Aa
BW Ce MOrao CMaTpPaTH €a M3BECHOr [NejWWTa KAo jeAHa rpaHa jaBHOr
npasa, Mo camoj npupoaM maTtepuje Kojy perynuilie, @ HApOUWTO MO HHTE-
pecMma Koje wWTHTH, rpahaHcko cyackw noctynak 6W cnagao y npuBaTHO
npaso. Y ¢paHuycKo] NPaBHO] Hayuu OH je YrnasHOM TaKO W KNacupaH.
MehyTHm, No NPHPOAM CBOJHX NPONMCa OH BMwe cnapa y obnact jasHor
npasa, nowro ce wume ogpehyjy ycnosu nop kojuma ppwasa obesbehyje
IAWTHTY NPABHWX MHTEPECA, Kao M ycnosu (QyHKUMOHWCAarba jaBHe Ccyacke
cnymbe ycraHoBeHe y KOPMCT nojeauHaua. 36or Tora ce y Hemaukoj

NpasHo] Hayuu rpahaHcKo CYACKM NOCTyNak BMUIe CMaTpa Kao Aeo jaBHOr
npasa.

Kpaj
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